TITLE AND CLOSING INFORMATION FOR

SMALL BUSINESS SERVICES UNIT
State: Hawaii






Date of Completion: 5-21-03
Name of Person Providing Information: Roger Therien
Instructions:   Please answer all questions with reference to the State listed above.  When possible, please provide statutory and administrative regulation references and references to any relevant impending legislation (along with a designation of the effective date) in your response.  If you prefer, you can attach copies of the relevant statutes or regulations (or copies of responses you have previously provided if they are still current) and cross-reference your responses to the exhibits furnished.

I.
Title Insurance and Searches
A. Direct Issue from Outside of State.  May underwriter employees of an insurer who is domiciled outside of the State, but who is qualified to do business in the State issue title insurance on a direct basis (i.e. not through an agent) from a location outside of the State?

Yes, as long as the insurer is licensed to issue insurance in Hawaii.

Hawaii Revised Statutes (“HRS”) Section 431:1-101 requires the insurer to be licensed in Hawaii (which Lawyers Title and Commonwealth are). HRS §431:3-203 used to require the insurer to appoint a local “general agent”. That requirement was deleted when Hawaii adopted its new Producer Licensing Law.

B. Direct Issue from Inside State.  May underwriter employees of an insurer who is domiciled outside of the State, but who is qualified to do business in the State issue title insurance on a direct basis (i.e. not through an agent) from a location within the State without the need for any additional licensing?

Yes, as a practical matter.

Under HRS §431:9A-104 an officer, director, or employee of an insurer does not need to obtain an insurance producers license as long as the person performs only administrative, managerial or clerical tasks, and does not sell insurance or receive a commission or remuneration on policies written. Since employees located in the state would probably be compensated with commissions and would probably sell policies, we would probably need to obtain a producer’s license, which under HRS 431:9A-106 would require the licensing of key individuals.

C. Agent Licensing. Does the referenced State require entity or individual licensing (or both) for title insurance agents? If agency licensing is required, please briefly explain the requirements (including when license applications have to be submitted, with which State office the application is submitted, the duration and expiration of the license, examination requirements, bonding or E&O requirements and who within the agency is required to be licensed such as principals, officers or other employees).  If you prefer, furnish statutory or administrative cites for the requirements in lieu of an explanation.

Yes. For both the entity and for a person designated as responsible for the entity’s compliance with the State’s insurance laws. Hawaii’s Producer Licensing law is set forth in HRS §§431:9A-101 through 431:9A-142

D. Non-Resident Agents.  Does the referenced State permit non-resident agents and if so, do special licensing requirements (in addition to those specified in I.C. above) apply?  

Yes. HRS §431:9A-108 permits nonresident licensing as long as the applicant’s home state awards a nonresident producer license to a resident of Hawaii on the same basis.

E. Reciprocity.  Does the State have specific reciprocity requirements for non-resident agents to conduct business?  If so, please provide the statutory cite.

Yes. HRS §431:9A-116 (which cites HRS §431:9A-108).

F. Title Plants.  Does the State have title plant requirements? If so, please explain the type of plant required, the locations in which the plant is required and any other relevant requirements.  Also, if title plant requirements are tied to licensing requirements, please explain.

No. There are no title plant requirements.

G. Countersignature Requirement.  Does the State have a countersignature requirement?  If so, please explain how countersignatures are obtained as a practical matter.

No. HRS §431:10-224 provides that a policy must be executed on behalf of the insurer by its officer, employee or authorized representative, and that a facsimile signature may be used in lieu of an original signature.

H. Title Searches.  Does the State permit or require one party to do the title search and another party to issue the title policy?

It would be permissible for one party to do the title search and another to issue the policy. HRS §431:20-113 requires a title search and examination, but does not specify who must conduct the search.

I. Third Party Searches.  If the State permits a third party to perform title searches for a fee, does it matter who is conducting the search?

No. HRS §431:20-113 requires a title search and examination, but does not specify who must conduct the search.

J. Search Evidence.  What type of search evidence is required before a policy can be issued?

HRS §431:20-113 requires a reasonable search and examination of title, and a determination of insurability of title in accordance with sound underwriting practices.

K. Attorney / Abstractor Requirements.  Does the State have attorney or abstractor requirements such as the preparation of opinions, conduct of examinations or the signing of certifications?   Aside from requirements, is it customary practice in the State to involve attorneys or abstractors in the title process?

Attorneys are not involved in the title search process. However an attorney is required to draft conveyances.

II.
Closings, Settlements and/or Escrows
L. Parties Involved.  Who conducts closings, settlements or escrows? Who are the other critical participants and what are their roles?  Who is required to attend and who typically attends?

Closings are done by licensed escrow companies. Title companies must obtain a separate license to act as an escrow. (HRS §§449-1 through 449-23)

M. Obligations of Parties.  Please explain whether the buyer or seller pays typically for title examinations or insurance.

The seller normally pays 60% of the premium for a standard coverage owner’s policy, and the buyer pays 40%, plus the additional costs of extended coverage, including a lender’s policy.

N. Licenses and Other Requirements.  Does the State require an entity or individual conducting a closing, settlement and/or escrow to have a separate license or conform to other requirements?  If so, please explain what is required or furnish statutory or administrative cites for the requirements.

Yes, a separate license to act as an escrow depository is required pursuant to HRS §§449-1 through 449-23. Individual escrow officers do not need to be licensed, although an escrow officer for the corporation must be designated (HRS §449-7.5).

O. Funding of Closings, Settlements and/or Escrows.  Does the State have restrictions on the funding of closings, settlements and/or escrows such as wet settlement or good funds laws?

Hawaii has a good funds law: HRS §§449-16.

P. Notary/Witness Closings.  Would the State permit the central office to send documents to a customer and have the closing, settlement or escrow occur with a local notary (sometimes called a ‘witness closing’?)?

Sending documents to a customer is O.K. Using a notary signing service to have the documents signed is O.K., But I don’t know what it means to “have the . . . escrow occur with a local notary” and I am not familiar with the term “witness closing”.

Q. Unauthorized Practice of Law.  Are attorneys required to be involved at any stage of the closing process?  If not required, it is common practice for attorneys to be involved?  Is preparation of a deed, loan documents (mortgage or deed of trust) or other legal documents the unauthorized practice of law?  Does the State distinguish between completion of forms and preparation of documents in determining what is the practice of law?

All aspects of closings are handled by title companies in their escrow and title departments EXCEPT that attorneys prepare deeds.

III.
Miscellaneous
A. Contact Names.  Who is/are the best Company resource(s) for title and closing information on the State (please provide name and contact information):

1. Roger Therien, Regional Underwriting Counsel

LandAmerica Financial Group

55 S. Lake Ave., Suite 600, Pasadena, CA 91101

Phone: 626-844-5176

Fax: 626-628-3840

E-mail: rtherien@landam.com

2. Ed Beierle, West Region Counsel is also familiar with Hawaii law.

B. Other Requirements or Impediments.  Other than what is addressed above, are there any other requirements or impediments of which you are aware that would prevent SBS from operating from a central office?

No, although documents should be recorded at close of escrow, and care must be taken to do it properly. Hawaii has a dual recording system. Documents affecting real property must be recorded in the Land Court System, the Regular System, or both, depending on which system was originally used for the property.
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