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DATE:

June 15, 2007
TO:

West Region Direct and Agency Operations
FROM:
Roger Therien



Regional Counsel, West Region

SUBJECT:
Uninsured Deeds and Reconveyances Without Transactions
FORGERY CLAIMS HAVE INCREASED
We have had several forgery claims recently that have or will result in large losses. A couple of the largest involve one with a loss of around $700,000 and another that may be as much as $5,000,000. Most forgery claims involve the two most common flags of forgery: 1) uninsured deeds in the chain of title and/or 2) reconveyances that are not accompanied by a transaction that could have paid off the loan.

As far as uninsured deeds go, we seem to be pretty good about getting an affidavit signed and notarized by the grantor, but there seems to be a lack of understanding that if someone can forge a deed, they can just as easily forge the affidavit.

UNINSURED DEEDS

Some uninsured deeds are O.K.

First, we need to make clear what we are not talking about. We are not concerned with deeds in which the grantor continues to retain an interest. For example:

1. A deed from a grantor to both the grantor and someone else is not a problem because the grantor is still one of the title-holders and will be executing a new deed or deed of trust when the property is sold or encumbered.

2. A deed to the grantor as trustee of a trust or to the grantor’s own LLC, corporation or partnership is not a problem because the grantor is still controls title.

3. A quitclaim deed from one spouse or registered domestic partner to the other can be a problem (spouses forge each other’s signatures all the time), but not if accompanied by a court order ordering the party to execute the deed.

Uninsured deed to a third party – STOP
We are concerned when a person makes a gift or otherwise executes a deed to a third person when there is no sale providing the grantor with the sales proceeds. Why would a person give away an asset worth hundreds of thousands of dollars for no reason? That is basically an incredibly stupid thing to do. (Try to find a financial advisor who advises clients to simply deed property to their children and forget about it.) More likely, the person is being tricked or lied to or is the victim of forgery or identity theft. In any event, the transaction has a high likelihood of being the subject of litigation. STOP when you come across one of these.

Affidavit – Uninsured Deed
We want the grantor to sign an Affidavit – Uninsured Deed confirming the conveyance and have it notarized by a company employee (direct operation or LandAmerica agent) or an employee of the independent escrow handling the transaction. Note that the form is new. It has several open-ended questions for the grantor to answer. We found that the old affidavit form that just required a signature was too often treated as just another piece of paper for the file that nobody paid any serious attention to. This new form requires the grantor to answer some questions. Then we need to THINK about what is going on before proceeding.

For example, if the grantor responds that (s)he is still in possession of the property and/or has an option to repurchase, you may be dealing with an equity purchaser that you probably do not want to do business with, especially if the property is subject to a Notice of Default or Notice of Sale.

BEWARE: The Affidavit is just a tool to help us determine whether we are comfortable insuring through an uninsured deed. But we have had numerous claims where the forger simply forged the Affidavit! That is why we want it notarized by an employee of the title or escrow company.
Procedure before vesting through an uninsured deed.

1. AFFIDAVIT: Require it in the Preliminary Report or Commitment. Either:

a. Back-vest into the grantor, and show the effect of the deed and the requirement of the Affidavit – Uninsured Deed. (Back-vesting is more effective than the next method because everyone notices when title is vested in a person they did not expect.)

OR

b. Include an exception or requirement in the preliminary report or commitment requiring an uninsured deed affidavit, and vest through the uninsured deed.

2. NOTIFY the title and escrow officers that an Affidavit – Uninsured Deed is needed. Yes, the exception calling for the affidavit is in the preliminary report or commitment, but it is often not reviewed until shortly before closing. Without some form of separate notification, they may not realize the need for the Affidavit until the last minute.

3. REVIEW: Carefully review the uninsured deed and the Affidavit for anything unusual. The deed is often so sloppy that it is obviously unreliable.

4. COMPARE signatures on the uninsured deed and the Affidavit with the grantor’s purchase money deed of trust (even if it has been reconveyed due to previous refinances). THIS SIGNATURE COMPARISON IS EXTREMEMLY IMPORTANT!

5. INSPECT the property to determine who is in possession. A vacant building or property still occupied by the grantor is especially suspicious. This is a double-check on the question about occupancy that appears on the Affidavit.

6. APPROVAL: Obtain approval of the Chief Title Officer or Operations Manager. A second set of eyes is critical. It may be necessary to talk to the escrow officer to determine if anything unusual is going on.

What if the grantor is deceased?

STOP! The file needs to be referred to Underwriting Counsel to determine whether we will require a probate in light of the fact that most of our other methods of verifying the validity of the uninsured deed are not available.

RECONVEYANCE NOT ACCOMPANIED BY PAYOFF TRANSACTION.

How often does someone pay off a deed of trust without a refinance or sale? ALMOST NEVER! At least it happens so seldom that we always need to be extremely suspicious. When a reconveyance is not preceded or accompanied by a sale or refinance transaction that could have paid off the loan, you need to do the following in order to rely on it:

1. SHOW the deed of trust as an exception,

2. SHOW the effect of the reconveyance as an exception,

3. COPY of the reconveyance: It needs to be pulled and placed in the search file,

4. REVIEW: Carefully review the reconveyance. These are often obvious fakes, but not always.

5. CONTACT the beneficiary to find out what is going on. A reconveyance without a transaction is down-right abnormal! The extra work is a pain, but is necessary in order to prevent claims.
6. APPROVAL: Obtain approval of the Chief Title Officer or Operations Manager.
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