CALIFORNIA PROBATE

	There are 2 key things to keep in mind when dealing with probates:

1. As soon as someone dies, his/her property is stuck in court.

The legally correct way to say this is: “Upon death, property vests in the heirs of the decedent, subject to administration by the Probate Court.”

2. We need to get the property out of the court. There are only two ways:

a. Court Order, OR

b. Procedure that takes the place of a Court Order.


Two Ways to Avoid Probate

1. Stay alive, or

2. Do not own property at death. This can be accomplished by:

a. Joint tenancy.

Property automatically passes to the survivor, so the decedent does not own it and probate is unnecessary.

b. Community property with right of survivorship.

Again, property automatically passes to the survivor, so the decedent does not own it and probate is unnecessary.

c. Trusts or family partnerships.

The decedent does not own the property individually and a successor takes control of the property upon death.

Three types of Court Orders to get property out of court

1. Decree of Distribution - this is a probate court order that confirms title in the heirs.

2. Order Determining Succession to Real Property ($100,000) (PC §13150.)

If certain requirements are met, a person may seek an order distributing a decedent’s property without letters of administration being issued and without an entire probate proceeding.

a. 40 days has passed since death.

b. Either no probate proceeding is pending in California, or the personal representative has filed a consent.

c. The gross value of the decedent's real and personal property in California does not exceed $100,000
3. Order for a sale - this is a court order for a sale to a third party during a probate.

a. Notice must be published in a newspaper (PC §10300).

b. The sale price must be at least 90% of the appraised value (PC §10309).

c. The Court holds a hearing to confirm the sale (PC §10308, 10310).

d. An order confirming the sale is issued (PC §10313).

e. The order must be recorded (PC §10314).

f. The personal representative executes a deed pursuant to the order (PC §10314).

Four procedures that take the place of a court order

1. Independent Administration of Estates Act (IAEA) (Probate Code §§10400-10592).

a. A probate is filed and the checkbox labeled “full authority” on the “Letters” issued by the Court must be checked.

NOTE: “full authority” does not mean full authority! It means property can be sold or encumbered without a court order ONLY IF certain notice procedures are followed and IF no objections are made. “Limited authority” means no authority!

b. The personal representative must give a “Notice of Proposed Action” at least 15 days in advance to heirs, devisees and anyone filing a request for notice. The “proposed action” can be a sale, encumbrance, lease, etc.

c. Notice does not need to be given to anyone who signs a consent or a “Waiver of Notice of Proposed Action”.

d. The personal representative may take the proposed action (e.g. sell the property) if no objections are filed before the date of the proposed action.

e. Usually we get a letter from an attorney stating that the procedures required by the IAEA were followed and that no objections were received.

2. Real property of small value ($50,000) (P.C. §13200).

a. Six months has passed since death.

b. The gross value of real property in the decedent’s estate located in California does not exceed $50,000. (Surprisingly, this actually does happen on occasion, usually with out-of-state residents whose only California real estate is a timeshare or vacant land in a remote location.).

c. A form entitled “Affidavit re Real Property of Small Value”, along with an appraisal must be filed with the Court Clerk, who signs the certificate on the form.

d. A certified copy of the form is recorded.

3. Surviving spouse’s right to dispose of community property (P.C. §13540).

a. 40 days has passed since death.

b. The property was community property.

c. The surviving spouse must record an affidavit stating that the statutory requirements have been satisfied.

d. The procedure does not apply if a third party records a notice claiming an interest in the property. (P.C. §13541.)

4. Deed of trust where the beneficiary is deceased. ($150,000) (P.C. §13106.5.)

a. 40 days has passed since death.

b. The gross value of the decedent's property in California does not exceed $150,000.

c. No probate has been filed in California.

d. The successor must record an affidavit stating that the statutory requirements have been satisfied.

Appeals.

An appeal stays the operation and effect of a probate court judgment or order (Probate Code Section 1310(a)). As with other judgments, the time for appeal is 60 days after a “notice of entry” of the judgment or 180 days from entry of the judgment if no notice is given. Underwriters may waive the requirement of waiting until the judgment becomes final if the judgment was not contested.

Ancillary proceedings.

A court order from the out of state court distributing California real property is not valid.  Only a California court has jurisdiction to deal with California real estate, so you need to file an “Ancillary Proceeding” in a California court (Probate Code Section 12510).

State Inheritance Tax.

Repealed.  It was replaced with a California estate tax in an amount which is the maximum amount of the credit allowed under Federal law for state estate tax. The purpose of the credit is to allow states to collect an estate tax without imposing any additional tax over the Federal Estate Tax. Unlike the Federal Estate Tax, a state lien is created only by recording a notice of lien.

Federal Estate Tax.

a. This is a tax on the transfer of property.

b. Secret lien which attaches at the date of death.

c. Exemptions:

(1) Gift or bequest from one spouse to another.

(2) Gross estate value

Year of Death:  
Exclusion amount:

2002 and 2003  
$1,000,000

2004 and 2005  
$1,500,000

2006 through 2008
$2,000,000

2009


$3,500,000

2010


Estate Tax Repealed for 2010 only
2011


$5,000,000

2012


$5,000,000

2013


$5,000,000 + indexed for inflation
c. A title company can ignore the possibility of an estate tax lien if we can verify that:

(1) The value of the gross estate is less than the exemption, or

(2) The tax has been paid in full, or

(3) The personal representative has been discharged from personal liability (26 USC 2204 and 6324(a), or

(4) The title company holds all of the proceeds of the sale pursuant to a secured indemnity until payment of the tax.
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