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55 South Lake Avenue, Suite 600

Pasadena, CA  91101

TEL:  626-844-5177
	INTEROFFICE

MEMORANDUM


DATE:
June 21, 2002 

TO:
All West Region Branches, Underwritten Title Companies and Agents

FROM:
Edward R. Beierle

Counsel, Western Region

RE:

Indemnities

This Memorandum sets forth the procedures to be followed and forms to be used in connection with the acceptance and reliance upon indemnities when issuing policies of title insurance or endorsements thereto.  All LandAmerica branches, agents and underwritten title companies are required to submit all Requests for Indemnity Approval to the West Region Underwriting Department unless authority to approve indemnities has previously been delegated to someone else.  The procedures and forms referred to herein will become effective on July 1, 2002 and all requests for indemnity approval submitted on and after said date must conform to these procedures.  The changes to the indemnity process involve new forms of Request for Indemnity Approval and Indemnity Agreements as well as new procedures for handling collateral which the Company holds to secure obligations under indemnity agreements.   Copies of this Memorandum should be given to all persons involved in preparing and submitting Requests for Indemnity Approval as well as all title officers and escrow officers. 

Indemnities are not the appropriate basis for assuming all types of risks or resolving all types of problems. Risks involving liens or other matters which may be eliminated by the payment of a sum of money and which will be resolved within the foreseeable future (within 3 to 4 years) lend themselves to being resolved through the use of indemnities more so than other types of risks. This does not mean, however, that we will never accept indemnities as the basis for insuring against other types of risks. Furthermore, indemnities should not be considered as the only means of addressing requests for insurance against mechanics' liens, tenant's rights, etc., to the exclusion of obtaining evidence of payment, subordination or waiver of lien rights, examining copies of leases or other forms of documentation of the termination or nonexistence of such matters. 

NEW FORMS
Attached are copies of the following new forms to be used in connection with indemnities:


Indemnity Agreement (Mechanic's Liens)



Commonwealth Land Title Insurance Company



Lawyers Title Insurance Corporation



Transnation Title Insurance Company


Indemnity Agreement, Security Agreement - Pledge



Commonwealth Land Title Insurance Company



Lawyers Title Insurance Corporation



Transnation Title Insurance Company


Request for Indemnity Approval-General


Request for Indemnity Approval-Mechanic's Liens


Loss of Priority Questionnaire


Waiver of Lien Period Questionnaire

MAINTENANCE OF INDEMNITY FILES AND NUMBERING SYSTEMS 

Separate files should be maintained for each indemnity request for approval.  The files should contain the original indemnity agreement, request for indemnity approval and supporting documentation.  Copies of the indemnity agreement and request for indemnity approval should also be placed in each title file to which the indemnity relates.  Indemnity files should be retained for 5 years after the expiration or elimination of the risk for which the indemnity was given. Each office in the West Region should establish an indemnity numbering system (if they do not already have one) for all indemnities  The indemnity number should be assigned at the time the indemnity agreement is prepared and should be typed on the indemnity agreement, all schedules and addenda thereto and on the Request for Indemnity Approval form.  Each indemnity submission should be assigned its own indemnity number even though the indemnity may not be approved or the transaction is cancelled.

REQUEST FOR INDEMNITY APPROVAL 

The attached form of Request for Indemnity Approval must be completed and submitted for all indemnity requests. List all policies to be issued in reliance on the indemnity and include policy type, name of insured and amounts of insurance. If the indemnity is to be secured indicate the type and amount of collateral.  If unsecured, set forth "none" under collateral.  Under "Description of Transaction and Nature of Risk" set forth a brief description of the transaction, the nature of the risk and how and when the risk will expire and/or be eliminated.

The Request for indemnity Approval form should be submitted with copies of financial statements (unless indemnity is fully secured), a current preliminary report or commitment, the completed indemnity form and such other documentation which will assist in the evaluation of the risk.  For mechanics' lien risks use the Request for Indemnity Approval-Mechanic's Liens and attach either the Loss of Priority Questionnaire or the Waiver of Lien Period Questionnaire depending on the nature of the mechanics' lien risk.  These forms of questionnaire may be completed either by the customer or by issuing office personnel after obtaining the information from the customer, loan officer or other source.

INDEMNITY FORMS 

The form of indemnity agreement to be used should be the one for the particular LandAmerica Financial Group, Inc. title insurer (i.e. Commonwealth Land Title Insurance Company, Lawyers Title Insurance Corporation and Transnation Title Insurance Company) whose policy(ies) is/are being issued in reliance on the indemnity.  The Indemnity Agreement, Security Agreement - Pledge form is a general form of indemnity agreement which may be either secured or unsecured and which provides indemnity against loss with respect to the matter(s) set forth as the Exception on Schedule A.  If the indemnity is to be secured by cash collateral, the amount should be indicated in the blank after the Collateral following paragraph 10. If the collateral is anything other than cash, such as a letter of credit or a deed of trust, contact the West  Region Underwriting Department for the form of indemnity. If the indemnity is to be unsecured, type "None" under the collateral on the signature page.  The date by which the Indemnitor is to obtain the removal or release of the Exception should be set forth after the "Release Date" on the signature page or if there is no such date enter "N/A".  Generally a Release Date should be set forth unless the time for obtaining the removal or release of the Exception cannot be determined in advance as in the case of pending litigation.  The legal description of the Insured Premises and the Exception must be set forth on Schedule A.  The Exception should describe all matters against which the indemnity protects. This should be broadly stated to cover all eventualities.

The Indemnity Agreement (Mechanic's Liens) form is an unsecured indemnity agreement to be used in connection with mechanics' lien risks involving either a loss of priority in connection with loan policies or a waiver of lien period in connection with owners and/or loan policies.  The legal description of the real property must be set forth on an attached Exhibit A to this form.  If there are recorded mechanics' liens to be insured against in reliance on an indemnity, use general form of indemnity and set forth the recorded liens under the Exception on Schedule A.  If unrecorded liens are also to be covered, also include the following exception under the Exception:

Any lien or right to a lien, for services, labor or material heretofore or hereafter furnished, imposed by law and not shown by the public records.

Care must be taken in the preparation of these forms so that they form binding contractual agreements upon execution.  All indemnity agreements should contain the complete name of all indemnitors, both on the first page and in the signature lines, their addresses and telephone numbers and the date of execution.  The signature page should be completed by typing the name of each indemnitor with appropriate signature lines. The names of individual indemnitors should be typed under their signature lines and the word "By" should only precede the signatures of persons signing in an agency or representative capacity. The names of corporate, limited liability company and partnership indemnitors should be typed above the signature lines of the persons signing on their behalf in the same manner as on a deed. For example, corporate and partnership indemnitors' signatures should appear as follows:

XYZ Corporation



ABC, a General Partnership

By: __________________


By: ______________________

             President




General Partner 

By: __________________


By: ______________________

             Secretary




General Partner 

If corporate officers, limited liability company members or partners will also be executing the indemnity in their individual capacities, their names and "Individually and as (title of signatory)" should be typed under their signatures or separate signature lines may be used for them to sign in their individual capacity. The same evidence of authority to execute an indemnity agreement should ordinarily be obtained as would be the case for execution of a deed or other contract. 



APPROVALS 

Approval of an indemnity request will be on the attached Request for Indemnity Approval form.  Following approval and closing of the transaction or transactions to which  the indemnity relates, the issuing office must monitor the file until the risk in question is eliminated.  There is no need to send original indemnity agreements to the West Region Underwriting Department unless specifically requested.  If any liens or actions arise which are the subject of the indemnity the issuing office must contact the indemnitor and advise the West Region Underwriting Department of the situation and what action the indemnitor intends to take.

COLLATERAL 

All cash collateral held under indemnities will be held in the name of the Title Company.   Whenever an Indemnity Agreement is to be secured with a deposit of cash collateral, a From W-9 (a copy of which is attached) should be sent with the Indemnity Agreement.  Copies of the Form W-9 and the Instructions for Form W-9 can be down loaded from the Internal Revenue Service website at www.irs.gov.  If a completed Form W-9 is submitted with the collateral, it will be invested in an interest bearing account in the name of the Title Company as secured party of the Indemnitor.  All cash collateral must be sent to the West Region office of LandAmerica Financial Group, Inc., Attention Indemnity Department, 4 Hutton Centre Drive, Suite 1050, Santa Ana, CA  92707-5707 (Tel:  714-560-8540), together with a copy of the fully executed indemnity, the completed form W-9 and the Request for Indemnity Approval.  All requests to release or disburse the collateral must be approved by the West Region Underwriting Department unless authority to approve indemnities and release of collateral has previously been delegated to someone else.  Such requests should explain the reason for the release or disbursement of the collateral, the name of the person(s) to whom funds are to be paid, their addresses and telephone numbers and any other information necessary to disburse the funds.  Copies of any releases or other documents evidencing a release, satisfaction or discharge of the Exception should also be included.  Such requests should also include the wire transfer information of the Issuing Office.  The balance of the collateral plus any accrued interest will be disbursed to the Issuing Office via check or wire transfer for disbursement to the Indemnitor or other party to whom payment is to be made.
Monitoring
The issuing office is charged with monitoring all files closed in reliance on an indemnity until expiration of the risk covered by the indemnity agreement.  In the event of any action or attempt to enforce or assert the matter which is the subject of the Exception, the issuing office shall advise the West Region Underwriting of such action or attempt as soon as possible.  Whenever an indemnity is secured by collateral the issuing office shall advise the person responsible for approving the indemnity when the Exception has been satisfied or removed or has expired by the expiration of time.  After review and approval by the person who approved the indemnity the Indemnity Department shall be advised to release the collateral as set forth above.
