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   INTRODUCTION

TO THE GUARANTEE MANUAL
This Manual concerns the special forms of title insurance policies called guarantees.  Rather than insuring a party with a direct interest in the subject property, such as an owner or lender, a guarantee insures limited classes of parties who have an indirect interest in the property, such as attorneys handling litigation, trustees under deeds of trust conducting non-judicial sales or collection agents carrying out the forfeiture procedures of agreements for sale.  These parties are known as the Assureds.

Since the needs of the Assureds are tied to the involuntary termination of the rights of parties with a direct interest in the property, the demands of strict compliance with statutory provisions to terminate those rights require extreme diligence by the Company in preparing guarantees for the Assureds’ use.  For example, the preparer of the guarantee must be aware of the statutory requirements for notice of a non-judicial trustee’s sale under a deed of trust as contrasted with the requirement to name necessary parties as defendants in a judicial foreclosure of the same deed of trust.

If the guarantee requires that parties be given notice or be named as defendants who are not necessary parties required by statute or common law, the Company becomes liable for the costs of service and for any delay in completing the necessary action.  Conversely, if we fail to name a necessary party, the entire action may be void, at least as to the omitted party, which may necessitate the Company purchasing that party’s interest.  Thus, there is very little leeway for error or guesswork in the preparation of a guarantee.

This Manual (revised 12/05) will therefore attempt to give you the necessary background information to guide you in the preparation of the various forms of guarantees.

I.  TRUSTEE’S SALE GUARANTEES
Deeds of trust have been authorized in Arizona since August 13, 1971.  At that time, it became necessary to provide title evidence for the benefit of trustees conducting non-judicial sales of property encumbered by a deed of trust.  The trustee’s sale guarantee is designed to provide a trustee conducting the sale with both the status of title to the encumbered real property and the names and addresses of the parties who are entitled by statute to notice of the sale.
Both the insurance contract page (cover of the guarantee) and the conditions and stipulations page limit the scope of the guarantee to record matters.  Any off-record matters known to the Company by reason of prior title searches (survey, inspection, prior disclosure in previous transactions, etc.) do not have to, and should not, be shown in the guarantee unless the Assured has informed us in writing of their existence.  If, however, any such off-record matters are known to the examiner, title file notes should be made for future use.

Schedule A of the guarantee requires (as does any title policy) a liability amount, which will normally be the unpaid balance due on the promissory note secured by the deed of trust.  In the rare case where the note is secured by more than one deed of trust, the liability amount would be that portion of the unpaid balance allocated to the particular deed of trust.  Be aware, however, that if a promissory note is secured by two or more deeds of trust, one of which encumbers real property not located in Arizona, a judicial foreclosure (not a non-judicial sale) is the only remedy available to foreclose the Arizona deed(s) of trust. (A.R.S. §33-801).

The Assureds will be the trustee of record when the guarantee is prepared and the beneficiary.  A.R.S. §33-801 lists the rather strict qualifications for trustees.  The most common types of trustees are Arizona attorneys and escrow agents, real estate brokers and banks doing business under the laws of Arizona.  Note: while an attorney can be named as trustee, a law firm cannot.  In addition, an individual who is otherwise qualified (such as an attorney or licensed real estate broker) cannot be both the trustee of a deed of trust and the beneficiary.
Paragraph 2 of Schedule A shows the vesting for the fee estate in the land.  If the deed of trust encumbers a leasehold or an easement estate, in addition to or instead of a fee, this paragraph must be altered accordingly.

The legal description set forth in Paragraph 3 of Schedule A should be as identical as possible to that contained in the deed of trust, subject to matters set forth later and to the rules of good title practice.

Schedule B exceptions should be written in the normal manner, with the only criteria being that all recorded items must be shown in order of priority beginning with the deed of trust for which the guarantee is being written.  This criteria is not required by the guarantee, which contains a specific disclaimer on this point, but is for our benefit on future reports written after completion of the sale.  Code B-11 (bankruptcy proceedings) must always be included.
Since the guarantee is actually a title policy, the use of “Notes” is generally not appropriate.  Permitted exceptions are special notes concerning the reason for any omission from the guarantee of property otherwise described in the deed of trust.  Acceptable reasons for omitting property include recordation of partial reconveyances, completed condemnations by governmental bodies when the beneficiary was a named defendant (and properly served) or the deed of trust describing more property than the trustor owned.  Other problems with the deed of trust, such as those involving execution, acknowledgment certificates, recording sequence, styling of trustor’s name, etc., are not the proper subject of a note but must be shown as an exception in Schedule B.

The “Information for Trustee” page of the guarantee is designed to provide the trustee with (1) the names and addresses of those parties with an interest in the encumbered land who are required to be notified of a trustee’s sale and (2) the names of newspapers published in the county that are acceptable for publishing the notice of sale.  (These listed newspapers are not necessarily the only ones that can be used.  If a trustee wishes to use other newspapers of general circulation, it may).
A.R.S. §33-809 sets forth the following three groups of parties who are required to be notified of a trustee’s sale:

1. Each person named in a request for notice that has been recorded prior to the recording of a notice of trustee’s sale.  The notice must be mailed not later than 30 days after recording the Notice of Sale.
2. Each person who has a record interest in the property regardless of priority. The interest, however, must have been recorded prior to recordation of the notice of trustee’s sale.  The notice must be mailed not later than 30 days after recording the notice of sale.  If the party’s address is not of record, the notice is to be mailed in care of the party to whom the recorded instrument was mailed.  (A.R.S. §33-809.B.2.)
For title insurance purposes, the Company does not require that notice be given to the following persons:

a. Purchaser (or assignee) under tax sales or sales for delinquent special assessments.

b. Holders of easements recorded prior to the deed of trust.
c. Holders of easements recorded after the deed of trust but to which the beneficiary or trustee has consented.

d. Parties who could enforce restrictions on the property.

e. Special districts created by governmental bodies or by legislation.

f. Governmental agencies that impose real estate taxes.

g. Owners of severed mineral rights that are not encumbered by the deed of trust.

Notice must be given only to the current record holder of the interest.  For example, a mortgage which has been assigned would only require notice to the assignee.  If the original mortgagor retained no other interest in the property, no notice to that original mortgagor would be required.

3. Each of the original parties to the deed of trust. (Notice must be mailed      within 5 business days after the notice of sale is recorded.)  This requirement does not apply to the trustee.  The notice must be sent even if one or more of the parties have divested themselves of all interest in the property or if the original trustor has been relieved of liability under the note secured by the deed of trust.  The trustor should be noticed at the address shown for the trustor on the deed of trust and at the property address, if different from the address on the deed of trust and at any additional addresses disclosed by subsequent documents.  The beneficiary’s notice is sent only to the address shown in the body of the deed of trust, not the return address.   If there is no address in the body of the deed of trust, suggest that the requesting party obtain a litigation guarantee.
If the original trustor has conveyed the property but is a necessary party because he also has lien interest (usually a carry-back), he must also be shown in Paragraph 3 of the Information for Trustee sheet using the address shown on the lien document.  In most cases, that address will be different than the address shown on the deed of trust being foreclosed.
If we are asked to issue a guarantee on tribal land, we can do so only if we insured the deed of trust being foreclosed.  If we did not, we cannot issue the guarantee because we have no way of verifying (in a cost-effective and timely manner) that the deed of trust was filed in the Southwestern Tribal Lands Records in New Mexico.  If that filing was not done, the deed of trust is not valid.  If we did insure the deed of trust, show our standard tribal lands exceptions and reflect that the parties to whom notice is to be given are the parties shown by the public record as entitled to notice.  NOTE: We will not issue a policy to the new owner after a foreclosure or a trustee’s sale without a consent to foreclose and an acknowledgment of the successor given by the tribal agent because of the difficulty of evicting the owner afterward.

See Sections VIII and X for guidelines on how to show parties to be noticed and sample on how to determine necessary parties.

II.  ENDORSEMENTS FOR TRUSTEE’S SALE GUARANTEES

 L.T.A.A. Endorsement No. 15 the only filed endorsement designed to be used with our guarantee forms.  The only exception is for correction of a guarantee, when we should use the L.T.A.A. No. 7 Endorsement.  Copies of these endorsements are attached.
Endorsement No. 15’s assurances are limited to matters shown by the public record.  When used with a trustee’s sale guarantee, the endorsement can accomplish two things.  First, it can add new items recorded subsequent to the date of the guarantee.  Second, it can delete items on the guarantee by reflecting subsequent recordings or actions (such as payment of taxes).

Note: Endorsement No. 15 makes no reference in its printed portions to any prior endorsements.  Therefore, if a prior endorsement has been issued, any subsequent endorsement should either repeat those previously mentioned items or contain the G-3 Code language: “Matters shown in Endorsement attached to said Guarantee dated ___________ and the following additional matters: ….”
There are three times between recording a notice of trustee’s sale and the actual sale date when a trustee will normally request issuance of Endorsement No. 15.  The first is for the period between the original date of the guarantee and the recording of the notice of trustee’s sale.  Arizona law requires that all notices sent to parties who either requested notice or had a record interest (other than the original parties to the deed of trust) be mailed within thirty days after recording the notice of trustee’s sale.  If the plant date is not current through the date of recordation of the notice, then the County Recorder’s indices must be run before the endorsement can be issued.  Do not wait for the plant to catch up, since the trustee must have the names and addresses of any additional parties before the 30 day period expires.  If we are late with this endorsement, the sale will need to be postponed.  Occasionally, the trustee will have recorded the notice before the guarantee is ordered.  The notice will then need to be shown in the guarantee.  In this situation, the first endorsement will not be required since all possible parties will be named in the Guarantee.
The second bringdown primarily involves federal tax liens recorded after the notice of sale.  Federal law provides the United States with a right of notice for liens recorded more than 30 days before the sale date and requires at least 25 days after notice is given before the sale date.  The resulting 5 day interval requires timely delivery of the second endorsement.  This endorsement must include, because of its language, all other matters subsequent to the date of the guarantee, including matters shown on the first endorsement, if issued.

The third, or final, bringdown is done on the day of the sale prior to the auction and concerns anything which would act to stay the sale, such as a bankruptcy or the issuance of a stay order by the Superior Court.  Again, however, all matters of record subsequent to the date of the guarantee must be shown on the endorsement.

All three endorsements must also reflect the release of any items shown in Schedule B, any change in ownership and any payment of taxes.
See Section X for endorsement samples.

ENDORSEMENT
ATTACHED TO POLICY NO.

ISSUED BY

[LandAmerica Underwriter]

Guarantee No. 



Date:_________ at ____[a.m./p.m]

The Company hereby assures the Assured that, subsequent to the date of the Guarantee issued under the above number, no matters are shown by the public records which would affect the assurances in said Guarantee other than the following:

The total liability of the Company under said Guarantee and any endorsements thereto shall not exceed, in the aggregate, the face amount stated in said Guarantee.

This endorsement is made a part of said Guarantee and is subject to the Exclusions from Coverage, the limits of liability and the other provisions of the Conditions and Stipulations therein, except as modified by the provisions hereon.

[LandAmerica Underwriter]

By _________________________

       Authorized Officer or Agent

LTAA #15
ENDORSEMENT
ATTACHED TO POLICY NO.

ISSUED BY 

[LandAmerica Underwriter]

Guarantee No. 



             Date: _______ at _____[a.m./p.m.]

The provisions of said Guarantee are hereby modified and amended as of the date hereof as to the following matters and none other:

The total liability of the Company under said Guarantee and any endorsements thereto shall not exceed, in the aggregate, the face amount stated in said Guarantee.

This endorsement is made a part of said Guarantee and is subject to the Exclusions from Coverage, the limits of liability and the other provisions of the Conditions and Stipulations therein, except as modified by the provisions hereon.

[LandAmerica Underwriter]

By ____________________________


Authorized Officer or Agent

[Note to preparer of endorsement for guarantees:  Wherever the word “policy” would normally appear in an LTAA #7 endorsement to a title policy, the word Guarantee is used.]
LTAA #7
III.  LITIGATION GUARANTEES
A guarantee similar to a trustee’s sale guarantee is also available to attorneys for judicial proceedings involving real estate.  The litigation guarantee is designed to provide an attorney with the status of title to the property involved in potential litigation and the names of necessary parties to be named as defendants to obtain the intended relief.

Like a trustee’s sale guarantee, a litigation guarantee is limited to record matters.  If, however, the particular lawsuit is to be based on off-record matters, such as adverse possession, proper exception should be taken for any off-record rights claimed by the plaintiff.  The exception should read: “The rights of _____________ as disclosed by the application for this guarantee.”


Determination of the liability amount can be somewhat more complex for a litigation guarantee than for a trustee’s sale guarantee or forfeiture guarantee.  While the amount for a mortgage foreclosure or mechanic’s lien foreclosure can be easily determined, i.e. the amount owned, the value of an interest being quieted in a quiet title action can be difficult to compute.  Condemnation actions are another area that can be problematic, since most condemnations arise because of the failure of the property owner and governmental agency to agree upon the value of the property to be taken.  Therefore, on non-monetary actions (those other than mortgage foreclosure, mechanic’s lien foreclosure, foreclosure of rights of redemption from tax sale, judicial forfeiture of an agreement for sale or foreclosure of a money judgment), it is permissible, if the attorney cannot determine the value of the interest being litigated and the attorney agrees, to write the Guarantee showing a liability amount of $1,000.00
The Assured will be the law firm or attorney requesting the guarantee and the proposed plaintiff.  Guarantees for condemnation actions ordered by governmental bodies or quasi-public corporation which have “in-house” attorneys can be written naming the governmental body or corporation as the Assured.

As with a trustee’s sale guarantee, Paragraph 2 of Schedule A is designed for a fee estate and must be altered for leasehold or easement estates.

If the guarantee is for the purpose of foreclosing a lien instrument, then the legal description used in the guarantee should be as identical to the description contained in the lien instrument as good title practice permits.  If, however, property has been partially released from the lien, the guarantee must exclude the released land.  A note after Schedule B should then be included giving recording data for the partial release.

When writing a guarantee to foreclose a mechanic’s lien, name all lien claimants and beneficiaries if we can establish that priority was broken or the Assured makes the request.


When writing guarantees for condemnation purposes, be sure to obtain approval of the ordering party before changing a submitted legal description, in any way.  Most governmental bodies will become highly displeased if we change their submitted legal description without prior approval.

The nature of the action for which the guarantee is written is to be shown in Paragraph 5 of Schedule A.  See Sections VIII and X for examples of how to style this portion of the guarantee.

Schedule B exceptions should be written in the normal manner, with lien documents being shown in order of priority.  This criteria is not required by the guarantee, which contains a specific disclaimer on this subject, but is for our benefit on future reports.  Code B-11 (bankruptcy proceedings) must always be included.
Notes should be limited to tax information and statements concerning the reason for omitting any property described in the subject lien document.  Any defects in the validity of the foreclosing lien must be shown as Schedule B exceptions.
The blank in the opening paragraph of Schedule C should be completed with the numbers and/or letters of the Schedule B exceptions which will not be eliminated by the proper completion of the action described in Paragraph 5 of Schedule A.  Note: Use of a dash between the first and last exceptions (i.e. 1-10) is not acceptable.  Rather, use “1 to 10, inclusive”.

The names of all necessary defendants should be listed in Schedule C, with the record owner listed first and other parties next, preferably in the same sequence as the exceptions creating their rights in Schedule B.  Addresses for parties named in Schedule C will be provided only upon request of the Assured.  If so requested, the addresses should be based upon the document creating their interest.  If there is no address of record, show “(not disclosed)”.  Only show the exception number of the exception creating the rights of the particular defendant.  It is not necessary to list other numbers for exceptions where the party exercised his or her rights.  If the original mortgagor/trustor is not the current owner, he/she is not a necessary party to be made a defendant; however, they can be included in the action if the plaintiff or plaintiff’s attorney so desires.

Always add the following parties to Schedule C:

“Additional defendants whose interests may appear 

subsequent to the date of this report and prior to 

the recordation of  a lis pendens.”

Requests for a litigation guarantee for a specific performance lawsuit (i.e. one to enforce performance of a purchase contract) should generally be declined.  Such requests raise issues as to (1) what the liability amount should be and (2) who should be shown as the defendant(s).  Regarding the latter question, if the seller under the contract is the record owner, that person would be shown.  If the seller is other than the record, however, it is unclear who should be shown as a potential defendant.  In lieu of issuing a litigation guarantee in this situation, offer the requesting party a status of title report.
IV.  ENDORSEMENTS FOR LITIGATION GUARANTEES

L.T.A.A. Endorsement No. 15 is the only filed endorsement designed to be used with the litigation guarantee.  It can be used to add new matters to the guarantee or to reflect the release or payment of prior items.  (See Part II for a sample of this endorsement.)

The endorsement would normally be issued only after a lis pendens is recorded and should not be dated later than the recording date of that document.  The reason is that the purpose of a lis pendens is to give notice of the action.  The endorsement is therefore requested in order to provide the attorney with the names of any additional parties whose interests appear on the public record subsequent to the date of the guarantee and prior to the lis pendens being recorded.  Accordingly, requests for an endorsement at any other time should be reviewed with your CTO/ATO before being issued.  In some cases, a review of the court litigation file may be necessary before issuance of an endorsement dated after recordation of the lis pendens.
Always check the recorded lis pendens to make sure the nature of the action is clearly set out as required in A.R.S. §12-1191A.  The lis pendens must state the names of the parties, the object of the action, the relief sought and a description of the property affected.  If the lis pendens fails to clearly set forth any of these requirements, raise an objection on the endorsement to “the failure of the lis pendens to comply with A.R.S. §12-1191A.”
V.  FORFEITURE GUARANTEE
A forfeiture guarantee can be issued only to collection agents (such as LandAmerica Account Servicing, Inc., or another title company) or to an attorney representing the vendor under an agreement for sale without a collection agent.  Before writing a forfeiture guarantee, the agreement for sale must be examined to determine if it contains a provision providing for forfeiture by notice.  There are several versions of acceptable language including:

1. “…including but not limited to forfeiture by notice after expiration of the time following defaults….”

2. “Any notices required thereby shall be in writing to the buyer to his address last known to the seller and deposited in the United States mail.”

3. “Seller may…enforce a forfeiture of the interest of buyer, in the manner provided in the escrow instructions or supplemental escrow instructions given to _______________....” (Permitted only when insured by another title company.)
4. “….including, but not limited to, Forfeiture By Notice….”

Be especially careful when dealing with non-form agreements for sale prepared by attorneys and with agreements involving parties from, or property in, Pima County.  The most commonly used form in Pima County does not provide for forfeiture by notice and the buyer’s (vendee’s) rights must therefore be terminated by judicial action.  If the agreement does not seem to contain adequate language, review it with your CTO/ATO.  If the language is not acceptable, we can offer to write a litigation guarantee for judicial forfeiture.  Approval of the Assured should be obtained before proceeding in this manner.
The format of the forfeiture guarantee is basically the same as that of a litigation guarantee, with the major change being that of identifying the agreement being forfeited in Paragraph No. 5 of Schedule A.

Schedule B requirements are the same for forfeiture guarantees as for the other guarantees.  In addition, any items subsequent to the forfeiting agreement which are not encumbrances against the vendee’s interest should be identified as to the interest they do affect.  Code B-11 (bankruptcy proceedings) must always be included.
Notes should be limited to reasons for omitting property affected by the agreement (partial payoff, condemnation, etc.).

The blank in the opening paragraph on Schedule C should be filled in with the letters and/or numbers of the Schedule B exceptions which are not subordinate to the vendee’s interest under the agreement.  The names and addresses of the current holder of the vendee’s interest and of any parties claiming through the vendee should then be listed.  See Sections VIII and X for examples of the ways to set up Schedule C.

The Assured should be the account servicing company or attorney and the contract seller (vendor).

VI.  ENDORSEMENTS FOR FORFEITURE GUARANTEES

Arizona law requires the recordation of an instrument entitled “Notice of Election to Forfeit.”  The notice is to be served on the vendee (purchaser) and on all persons who, at the time of recording the notice and as disclosed by records of the county recorder, have an interest in, or a lien or encumbrance on, the property, the priority of which is subordinate to the seller (vendor).  The notice is also to be provided to those persons who have recorded a request for a copy of the notice.  If mailed, the notice is to be addressed to the last mailing address filed with the seller (vendor) or account servicing agent or as designated on the recorded request for copy of the notice.  If no address has been filed, the notice may be mailed in care of the person to whom any recorded document evidencing an interest in or a lien or encumbrance on the property was directed to be mailed at the time of recording.  (A.R.S. §33-743).  Delivery of the notice, whether in person or by mail, must take place at least twenty (20) days prior to the effective date of the forfeiture.
L.T.A.A. Endorsement No. 15 is to be used for the purpose of updating the guarantee through the date the notice of election to forfeit is recorded.  All new matters of record must be shown and any releases of items or payment of taxes must be reflected.  (See copy of Endorsement No. 15 attached to Section II.)

VII.  COUNTY TREASURER’S GUARANTEE
A.R.S. §42-18253 and 18254 require that a county treasurer, as part of its procedure prior to issuing a treasurer’s deed, obtain a title search for the purpose of identifying all parties with a legal or equitable interest in the land so that proper notices can be sent.  The county treasurer’s guarantee is intended to enable a county treasurer to comply with this requirement.

Completion of Schedule A is rather simple.  The liability amount will be the certificate of purchase amount.  The estate, for all practical purposes, will always be a fee.

Schedule B begins at the bottom of the Schedule A page and will continue on a blank sheet, if necessary.  Everything of record affecting the subject property should be disclosed using normal Schedule B codes.  Code B-11 (bankruptcy proceedings) must always be included.
Schedule C contains a list of all parties entitled to notice as an owner - legal, equitable, lessee, etc. -  and/or a lien holder.  Under #1 of Schedule C, the year of the current tax roll should be filled in and the name and address as it appears on that roll.  Under #2 of Schedule C, all other parties should be listed, together with any address shown for those parties by recorded documents.  It is not necessary to include, nor should you check for, addresses from other sources.

No provision has been made for issuing a continuation endorsement for this guarantee.

VIII.  THE NAMING OF PARTIES
A.  PARTIES GENERALLY.  
To accomplish the goals for which a guarantee is prepared, the parties entitled to notice of a judicial or non-judicial proceeding that will eliminate their interest in the property must be given proper notice of that proceeding.  The parties must be legally competent to accept service or receive notice and should be properly named, even if the instrument creating their rights does not show their name correctly.

1. Individuals
When naming individuals, our concerns include marital status and competency.  If a person has a real property interest (fee owner, equitable owner, lessee, easement holder) and marital status has not been disclosed, then the spouse on the date of the instrument creating the interest should also be named, in blank if necessary.  If the interest is a personal property interest (mortgagee, beneficiary, partner in a partnership, optionee, judgment creditor, collateral assignee, tax certificate of purchase holder, secured party), it is not necessary to name the undisclosed spouse.  If, however, the mortgage/deed of trust which is being foreclosed is executed by only one married person and there is no quit claim deed or disclaimer from the spouse, it is not sufficient to name the spouse to eliminate the problem.  If the property is truly community property, the lien is invalid, even as against a half interest.  In this situation, you must contact the ordering party before proceeding.  There are two options: (1) obtain a quit claim deed before proceeding; or (2) write the guarantee as a litigation guarantee for two causes of action: (a) leading to a reformation of the mortgage/deed of trust; and (b) foreclosing it.

A husband and wife should be set up for notice separately in all guarantees, even if they have the same address.

All individuals who are to be named must be searched in the General Index for entries which would affect competency, such as bankruptcy, probate, death certificate, protective proceedings or assignments for the benefit of creditors.

If the person’s interest was a real property interest, any lien instruments must also be reflected. When searching easement holders for liens, however, it is not necessary to include public utility corporations or governmental bodies who hold easements, only appurtenant easement holders.

2.  Deceased Individuals
When there is a pending probate on a deceased party whose heirs need notice, service on the Personal Representative is service on all the heirs.

If there is no pending probate, the proper defendant in a judicial proceeding is “the unknown heirs of ___________________________, deceased.”  “Unknown heirs” can only be used on judicial proceedings, never on non-judicial proceedings.

On a non-judicial forfeiture or trustee’s sale, notice should be:

“ a) John Doe

(address of record on trustee's sale guarantee)

  b) The heirs of John Doe, deceased

(same address)”

3.  Corporations
When a corporation is entitled to notice, is to be name as a defendant or is to be the plaintiff in a judicial proceeding, the records of the Arizona Corporation Commission must be checked for a revocation of the corporation’s charter (if an Arizona corporation) or of its license to do business (if a foreign corporation).  If an Arizona corporation’s charter has been revoked and the corporation is to be the defendant in an action, then the stockholders and their spouses on the date of revocation would be named on the litigation guarantee, in addition to the defunct corporation.  (If a plaintiff corporation’s charter has been revoked, the situation must be discussed with plaintiff’s attorney to agree upon a solution.)  If a foreign corporation’s license to do business has been revoked, nothing need be shown in the guarantee if the corporation is to be named as a defendant; however, a title file note should be included to confirm how service on the corporation was accomplished.  If an unlicensed foreign corporation is to be a plaintiff, the corporation’s attorney must be consulted regarding the need for the corporation to comply with Arizona’s law on transacting business before bringing the action.  (A.R.S. §10-1501 et. seq.)
When writing a trustee’s sale guarantee or a forfeiture guarantee (non-judicial), if a corporation that is a necessary party has had its charter revoked, notice the defunct corporation as follows:

“a) XYZ Corporation, a defunct ____________________ corporation (address of record on trustee’s sale guarantee)

- and -

 b) The stockholders of XYZ corporation, a defunct ________________ corporation (same address)”
When writing a guarantee for a judicial proceeding, if a corporation that is a necessary party has had its charter revoked, list the parties’ defendant as follows:
“a) XYZ Corporation, a defunct ____________________ corporation

 b) John Doe, stockholder of XYZ, etc.

 c) Jane Doe, stockholder of XYZ, etc.

 d) Black Corporation, stockholder of XYZ, etc.

 e) White Corporation, stockholder of XYZ, etc.”
If the interest of the defunct corporation is as an owner, Code C-14 should also be used.

The General Index must be searched for any pending bankruptcy or assignment for benefit of creditors’ on a corporation, with the proper additional party(ies) being named and an appropriate exception being added to Schedule B.

When naming a corporate party, be sure to identify the state or country of incorporation to prevent confusion with similar-named corporations.
4.  Municipal Corporations
This category includes cities, towns and certain quasi-public bodies such as irrigation districts and county improvement districts.  Although there are no special concerns when dealing with a municipal corporation, watch for those that are called a city or irrigation district but are, in fact, not incorporated.

5.  Partnerships
When naming a general partnership, do not name the general partners. we must also name the general partners personally in order to obtain good service.  It is not necessary to name the limited partners or the spouses of the general partners. 

6. Limited Liability Companies
Do not name the members of a limited liability company (“LLC”). Also, if an LLC is in the process of winding up its affairs or its existence has otherwise been terminated, show as “…, LLC, in dissolution.”  This language gives the requesting party notice that he/she needs to be aware of special circumstances regarding the LLC.  Since the purpose of having an LLC is to limit liability, however, we should not show the members of the LLC as potential defendants in a litigation guarantee.

7.  Trustees of Deeds of Trust
The trustee of a deed of trust should always be designated “as trustee” when being noticed or named as a defendant to clearly indicate that the trustee is not involved personally or corporately.

The trustee of a deed of trust should never be set up as the plaintiff in an action to judicially foreclose a deed of trust.  Rather, the beneficiary should be shown as plaintiff.  A deed of trust trustee should never be named as a party unless relief is sought against the trustee for breach of the trustee’s fiduciary duties. (A.R.S. §33-807.E.)

8.  Trustees (other than trustee’s of deeds of trust)
A trust is not a legal entity.  Therefore, if the recorded instrument refers to “John Smith Family Trust,” without identifying the trustee, the party to be given notice must be shown as “John Smith (if name is available) as Trustee of the John Smith Family Trust.”  (Be sure to take proper exception in Schedule B to any invalidity of the instrument, if appropriate.)  

It is not normally necessary to name the beneficiaries of a trust involved with the property or to show the recording data of any trust disclosure.

In the event the named trustee(s) is/are deceased and it is unclear who the successor trustee or beneficiaries are, there are two options.  First, if certified copies of the trustees’ death certificates are of record, show in Schedule C: “John Doe and Jane Doe, as successor trustees to [named trustee], deceased, and [named trustee], deceased, trustees of the _______________________ Trust.”  The Schedule A vesting would read “John Doe and Jane Doe, as successor trustees to [named trustee] and [named trustee], trustees of the ____________________Trust.”

Second, if there is nothing of record evidencing the trustees’ deaths, and we are only going by the attorney’s representations, the Schedule A vesting should read “[named trustee] and [named trustee] of the _____________________ Trust.”  Schedule C should read the same and also add “John Doe and Jane Doe, as successor trustees of the ___________________ Trust.”  Add the Schedule C language because, although the guarantee is only a representation of the public record,  we want to take into account the off-record knowledge we have.  It will then be up to the attorney to do whatever he/she needs to determine who the successor trustees are.  That is not our role.

9.  United States of America
Agencies or departments of the United States government normally involved in real estate, and thus likely to be a necessary party on a guarantee, include the Internal Revenue Service (“IRS”), Farmers Home Administration (“FHA”), Small Business Administration, Secretary of Housing and Urban Development, Veterans Administration, Government National Mortgage Association and Federal National Mortgage Association.  The only two of the above not shown the way their names appear are the IRS and FHA.  The IRS should be named only as “United State of America”, while FHA should be designated “United States of America, acting through the Farmers Home Administration.”

10. State of Arizona and its Departments and Commissions
The State of Arizona is a body politic and should be described that way when named (1) because it holds title to real estate, (2) in a quiet title suit based on a tax deed or (3) in a suit to foreclose rights of redemption.  If named because of a recorded lien by the Department of Revenue or Department of Economic Security, the proper style is: “State of Arizona, ex rel, Department of Revenue,” or “State of Arizona, ex rel, Department of Economic Security.”
Some state commissions, such as the Industrial Commission of Arizona, can be sued in their own name and not that of the state.  Others, such as the Game and Fish Commission, must be sued in the name of the state, and would be named as “State of Arizona, by and through its Game and Fish Commission.” When dealing with other departments or commissions, the statutes should be reviewed for the proper method of naming them as a party.

B.  PARTIES IN CERTAIN FORECLOSURE AND JUDICIAL PROCEEDINGS  The determination of who to name as a necessary party for a trustee’s sale or forfeiture, as explained in Parts I and IV, is based on specific statutes.  The determination of necessary parties in a judicial proceeding is not quite as simple.

1.  Suit to Foreclose a Mortgage, Deed of Trust or Judgment
The necessary parties to be named in any of these proceedings are the current record owner of the encumbered interest or estate (do not name the legal title holder if the mortgage was executed by the vendee under an agreement for sale) and all current holders of an interest junior to the lien being foreclosed.  Do not name the holders of liens or easements with priority, whether by recording order, subordination or consent agreement.  It is not necessary to name the original mortgagor (unless that party still has an interest in the property, such as owner or junior lien holder).  Remember to name easement holders when the easement is created subsequent to the lien being foreclosed and the lender has not consented to the easement.  This includes governmental bodies if a subdivision plat is recorded without the lender’s consent.

2.  Suit to Foreclose Rights of Redemption under Tax Certificates of Purchase
The necessary parties are the current record owner, the current holders of any mortgages or deeds of trust, judgment creditors, lien claimants, lessees and any parties in the chain of title with possible rights by reason of marital status problems, bad acknowledgments, county treasurer, etc.  Do not name any holders of easements recorded prior to the date of the tax sale.  If taxes for which the sale took place were a lien prior to severance of title to minerals, then the current holder of the mineral estate must be named.  A suit to foreclose cannot be filed until three years after the date of sale.

3.  Suit to Quiet Title after a Tax Deed or Board of Supervisor’s Deed
The parties are the same as those in a suit to foreclose rights of redemption except that you do not name the county treasurer.
4.  Suit to Partition
Name as defendants only the other record owners.  Do not name lien holders or try to use this type of suit as a quiet title action for prior title problems.

5.  Suit to Condemn
Name the current record owner, holders of any mortgages/deeds of trusts or other liens, lessees, parties with possible rights in the chain, and any holders of easements in the portion to be condemned.
6.  Suit to Foreclose Mechanic’s lien
Name the current record owner, claimants under any other mechanic’s liens (regardless of recording sequence since all have equal priority), and any other party whose rights are based on instruments recorded subsequent to the first mechanic’s lien.

7.  Suit to Establish Private Way of Necessity
Name the current record owners of, and the holders of any encumbrances on, any property that the proposed way will traverse.

8.  Suit to Forfeit Agreement for Sale
The parties that would be named as defendants in a judicial forfeiture are the same as those to be given notice in a non-judicial forfeiture.
IX.  BEST PRACTICE GUIDELINES FOR ALL GUARANTEES
These guidelines became effective June 18, 2002:

A. Guarantees – General Practices
1. Homeowners Association(s) will be named on all guarantees using the address on the CCR’S.  If there is no address on the CCR’S, use the address of the party who recorded the document.  If there is no return address on the document, use the address disclosed by the Arizona Corporation Commission.

2. The B11 code reading as follows must be shown on ALL Guarantees:

“ANY BANKRUPTCY PROCEEDING that is not disclosed by a filing where a transfer of such real property may be recorded to perfect such transfer pursuant to Section 549(c) of the Bankruptcy Reform Act of 1978, as amended.”
3. A husband and wife should be set up for notice separately in the Guarantee, even if they have the same address.  
4. The tax parcel number is shown  at the bottom of Schedule C.  We will no longer show a tax note.  You should continue to take exception to taxes in Schedule B.

5. The following practices have been discontinued:

a) G4 code

b) Naming of the following parties:

1) unknown heirs and devisees, if any, of the above deceased
2) parties in possession

3) fictitious defendants

c) Naming of general partners of partnerships

d) Naming of members of limited liability companies

e) Tax note

6. Endorsements (IRS and Day of Sale Endorsements) should re-state all matters shown in previous endorsements and any new matters.  You may spell these out each time you issue an endorsement or use the G3 code and any additional matters.

B.  Trustee’s Sale Guarantees
1. Addresses for notice should come from the record.
2. The trustor should be noticed at the address shown for the trustor on the deed of trust and at the property address, if different from the address shown for the trustor, and any additional address(es) disclosed by subsequent documents.  
3. The beneficiary’s notice is sent only to the address in the body of the deed of trust, not the return address, unless there is no address in the body.  If there is no address in the body of the document, as required by A.R.S. §33-802(B), recommend that the requesting party obtain a litigation guarantee.  If, however, the beneficial interest in the deed of trust has been assigned and the new beneficiary’s address is shown on the assignment, use the address for the new beneficiary.
C. Litigation Guarantees
1. Addresses for parties named in Schedule C of the litigation guarantee will be provided only upon request by the Assured.

2. When writing a guarantee to foreclose a mechanic’s lien, we will name all lien claimants and beneficiaries if we can establish priority was broken or the attorney makes the request.

3. The following parties should be added to Schedule C:

“Additional defendants whose interests may appear subsequent to the date of this report and prior to the recordation of a lis pendens.”
X.  SAMPLE GUARANTEES AND ENDORSEMENTS
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