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Interoffice Memorandum

Commonwealth ( Lawyers ( Transnation


DATE:
December 16, 2003 (Amended 12/18/03)

TO:

Escrow Managers, West Region

FROM:
Roger Therien



Senior Underwriting Counsel, Western Region

SUBJECT:
FIRPTA amendments effective November 3, 2003

The IRS has amended regulations under the Foreign Investment in Real Property Tax act of 1980 (FIRPTA) effective November 3, 2003 (Internal Revenue Bulletin 2003-41). The bottom line is that it is now more important for a seller to have a taxpayer identifying number (“TIN”) at the time escrow closes.

The following are the major changes:

1. It is now mandatory to include both the transferor’s and transferee’s TINs on the Withholding Tax Return (Form 8288), although the IRS will still accept the form and withheld amount without them. (I know, that means it is not really mandatory, but that's what the headlines say, and paragraph 2, below, explains the consequences of omitting the TIN.)

2. If the taxpayer and/or transferee have not provided a TIN, the withheld amount and Form 8288 are still to be sent to the IRS without the TINs.

However, the IRS will not process the form or provide a receipt (Form 8288A) until the transferor provides a TIN. I do not believe this should have a significant impact on the buyer or on the closing of escrows. This seems to be the seller's own problem. Nevertheless, since our job is to minimize problems (remember: we’re here to make it easy), we should anticipate this by having foreign sellers apply as early as possible for their TINs. Strangely, the new regulation does not state the consequence of failing to provide the transferee’s TIN.

3. Without the taxpayer's TIN, the IRS will not process an Application for Withholding Certificate (Form 8288B), which is an application to reduce the 10% withholding amount.

4. The Notice of Nonrecognition Transfer procedure (the notice where a seller certifies that withholding is not required because there will be no taxable gain) may not be used in either 1) a simultaneous exchange if there is any “boot”, or 2) any deferred exchange.

In other words, this procedure will almost never be used with exchanges. It remains available for ordinary sales when the taxpayer is eligible.

5. The Certification of Nonforeign Status by Corporation, Partnership, Trust or Estate has been changed. The new form is attached.

The changes in the form reflect that a disregarded entity (for example, a single-member LLC) is not considered to be the transferor. Instead, the owner of the disregarded entity now will be considered the transferor. Consequently, a U.S. disregarded entity cannot provide a certificate of non-foreign status, and the entity's owner must give the non-foreign certificate if eligible to do so.

[end]

CERTIFICATION OF NONFOREIGN STATUS BY CORPORATION,

PARTNERSHIP, TRUST OR ESTATE

Section 1445 of the Internal Revenue Code provides that a transferee of a U.S. real property interest must withhold tax if the transferor is a foreign person. For U.S. tax purposes (including section 1445), the owner of a disregarded entity (which has legal title to a U.S. real property interest under local law) will be the transferor of the property and not the disregarded entity. To inform the transferee that withholding of tax is not required upon the disposition of a U.S. real property interest by ____________________________________________________________ (hereinafter referred to as “Transferor”), the undersigned hereby certifies the following on behalf of Transferor:

1. Transferor is not a foreign corporation, foreign partnership, foreign trust, or foreign estate (as those terms are defined in the Internal Revenue Code and Income Tax Regulations); 

2. Transferor is not a disregarded entity as defined in §1.1445–2(b)(2)(iii);

3. Transferor's U.S. employer identification number is ___________________________; and

4. Transferor's office address is ___________________________________________________ ________________________________________________________.

Transferor understands that this certification may be disclosed to the Internal Revenue Service by transferee and that any false statement contained herein could be punished by fine, imprisonment, or both.

Under penalties of perjury I declare that I have examined this certification and to the best of my knowledge and belief it is true, correct, and complete, and I further declare that I have authority to sign this document on behalf of Transferor.

Date: ___________________________

By: ______________________________________

Print Name: _______________________________

Title: ____________________________________

