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NOTICE
This Escrow Reference Manual is the property of LandAmerica Financial Group, Inc., and its subsidiaries (the “Companies”) and is intended only for the use and benefit of their employees, agents and other authorized personnel only.

No reproduction, distribution or transmission of the Manual or the

materials contained herein to other than the employees, agents or other authorized personnel of these Companies is permitted without the express written permission of the Companies’ Arizona Legal Department.
Original placed on-line - 2004
Last Update – September 11, 2008

INTRODUCTION
As its name implies, the Escrow Reference Manual (“Manual”) has been designed as a reference tool to enable escrow personnel to more easily and efficiently perform their services.  As such, the Manual contains the following features:

INDEX. 

The index will enable you to easily locate memoranda relating to a particular topic or question you may have.  The index has also been cross-referenced to enable you to locate information that might be covered by different topic headings.  For example, “Acknowledgments,” indexed under “A,” are cross-referenced to the memo on “Notaries Public.”  For certain memoranda, the Index also references the various topics covered by the memo.  For instance, the Index shows that the memo covering “Checks” addresses the areas of Securing Blank Checks, Two Party Checks,  Dual Signatures on Escrow Checks and Providing Check Copies.  You will also want to pay particular attention to the topics listed under “Miscellaneous Escrow Procedures,” which address a variety of escrow issues which, while important, did not warrant a separate memorandum.  The memos are easily accessible by simply clicking on the Index topic you which to review.

MEMOS.

The memos are intended to provide you with a concise explanation of a certain topic and the procedures generally to be followed when addressing a particular issue.  Most also attach samples of, or refer you to, various forms needed to accomplish the particular procedure.  Unless otherwise specifically noted, all such forms are on the Impact system. 

UPDATES.

Memos will be modified on the system as needs arise.  Because this is a read-only Manual, only the Legal Department is authorized to make changes to it.  You will be notified of any substantive changes.  Because changes will be made on the system only, if you choose to print a hard copy of the Manual, please be aware that you may not be working from the most current version if you refer only to the hard copy to answer your question.

REFERENCE TOOL.

Ease of access, combined with the information provided in the memos,

should make the Escrow Reference Manual your tool of first reference for any question that arises in your handling of an escrow transaction.  Any questions you have remaining after your review of the relevant memo can then, of course, be directed to your Branch Manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor, County Manager or the Legal Department.  

AFFIDAVIT OF VALUE

A.R.S. §11-1133 requires a county recorder to refuse any recording package if a completed Affidavit of Value is not appended, unless the relevant document references a specific statutory exemption.  The statute reads:

“B.  The county recorder shall refuse to record any deed and any contract relating to the sale of real property if a complete affidavit of legal value is not appended unless the instrument bears a notation indicating an exemption pursuant to §11-1134.  

C.  An affidavit is complete for purposes of this section if all of the required information is stated on the affidavit form or is indicated on the form as ‘not applicable’.”

As a result, you must be certain that every section of the Affidavit of Value is filled in either with appropriate information or the term “not applicable.”  Failure to complete every section will result in the entire recording package being rejected.

ALTA HOMEOWNER’S AND RESIDENTIAL POLICIES

The 2005 Residential Resale Real Estate Purchase Contract requires issuance of an ALTA Homeowner’s Policy, if available.  The Homeowner’s Policy provides quite extensive coverage for a premium of only 10% more than the ALTA Residential Policy.  If the Homeowner’s Policy is not available, the Contract requires issuance of the Residential Policy.  This provision constitutes a requirement that we issue either the Homeowner’s or Residential Policies unless we advise the client otherwise in writing. 

Despite the more extensive coverage of the Homeowner’s Policy, our procedures for issuance of both the Homeowner’s and Residential Policies are identical.  The following guidelines are therefore to be met in determining when, and under what conditions, we will issue these policies:

1.
Dwellings.  The  Policies are limited to existing one to four family dwellings on parcels of land 


2½ acres or less.

2.
Split Lots/Sectional Property/Special Areas. Each county may also designate areas in which, 

because of special underwriting concerns, these policies will not be available.  In such areas, when a Standard Owner’s Policy is to be issued in lieu of a Homeowner’s or Residential  Policy, escrow must have each purchaser sign or initial the specific commitment requirement acknowledging issuance of the Standard Owner’s Policy.  The requirement (AR5A) reads as follows:

             “Purchasers by their signatures or initials below acknowledge that 

              the Company will issue its ALTA Standard Owner’s Policy in lieu 

              of the ALTA Residential Policy or ALTA Homeowners Policy as

              referred to in the Purchase Contract.



              Purchaser:  ______________________________”

3.
3.
Owner’s Affidavit. We no longer require sellers to execute a Residential 
Owner’s 

Affidavit inquiring into the existence of parties-in-possession, encroachments, 



works of improvement within
150 days or violations of CC&Rs or zoning.  Nevertheless, 



should the sellers or their agent mention something during closing that you think could 



give rise to a claim, you should bring that matter to the attention of your branch manager 



or title examiner.


4.
Inspections.  We will not need to inspect properties located (a) in platted subdivisions or



(b) in areas determined by a county to be “problem subdivisions,” since a Standard Policy



will be issued in those areas.


5.
Builder Files.  We can issue either policy on builder files; however, the builder must



provide an indemnity agreement to cover mechanics liens.  Also, in the event a 



Homeowner’s Policy is to be issued, recall that the premium is an additional 10% over



the premium for a Residential Policy.  Since most builders do not use the 2005 Contract,



the escrow officer should obtain an instruction from the parties as to who will be 



responsible for payment of the additional premium in builder files.


5.
Vacant Land.  These policies are NOT to be issued on vacant land EXCEPT in the



following situations:



(a)
New construction wherein the transaction consists of a land purchase with a



construction loan.  The borrowers and general contractor must execute an indemnity



agreement to cover mechanics liens.



(b)
Land purchase with a new mobile home to be affixed.  The borrowers must



execute an indemnity agreement to cover mechanics liens.

ASSUMPTION STAMP

Each branch office has received a stamp for use in transactions involving the assumption of an existing loan.  The stamp states:

“The undersigned have reviewed the terms of the Assumed Note and acknowledge that the type of loan, principal, interest, PMI, monthly payment & all other terms are accurate & acceptable.” 

We have had several claims in which the seller made representations regarding the type of loan, the interest rate, the PMI or the estimated monthly payment which were not accurate when compared with the assumption package.  Following close of escrow, the buyer discovered the discrepancy and made claims against us, the realtors and the sellers for the loan payment difference resulting from the “misrepresentation.”  Use of the stamp is intended to alert both buyer and seller of the need to carefully review the assumption documents and verify the accuracy of the representations made, and information relied upon, prior to closing the transaction.

The stamp is to be used in every transaction involving the assumption of an existing lien.  It is to be placed on the assumption statement and/or copy of the assumed note (whichever is provided) and initialed by each seller(s) and buyer(s).

AUTHORITY OF BUSINESS ENTITIES

A.  Corporate/Partnership/LLC Authority

For non-commercial orders, the escrow officer is to determine the business entity’s authority to enter into the transaction and who has authority to sign documents and act for that entity.  The “Best Practice” Memorandum attached hereto sets forth the escrow and underwriting procedures for such authorization determination in greater detail and includes a checklist for escrow to follow in determining appropriate authorizations for corporations, partnerships and LLCs.  Any questions can also be referred to the title examiner.  Note that this procedure does not apply to trusts, one-time closings or commercial orders.

B.  Multi-Tiered Entities

Questions continue to arise regarding the extent of inquiry needed to verify authority to act when one of the parties is a multi-tiered entity.  Examples of such an entity include a limited liability company whose members include one or more partnerships/corporations/trusts or a partnership whose partners include one or more partnerships/corporations/trusts.  Of course, it is possible for a transaction to involve even more partnership/corporate tiers.

In any such transaction, we need not be concerned with any of these multi-tier levels. Our inquiry into the authority of a particular party extends no further than verifying that such authority has been granted by the entity that is a PRINCIPAL PARTY to our transaction.  Review of that party’s corporate resolution, operating agreement, partnership certificate or partnership agreement, as applicable, to determine who is designated to act on behalf of that party will be sufficient.

(Although it is not necessary to look beyond this primary (first tier) level of a multi-tiered entity, should you become aware of facts that would cause you to question an individual’s representations regarding his/her authority to act on behalf of a particular business entity at any level, further inquiry may be necessary.)

LandAmerica Financial Group, Inc.

Commonwealth ( Lawyers ( Transnation

_____________________________________________________________________________

“BEST PRACTICE” MEMORANDUM

DATE: May 3, 2002

TO:

All Escrow Personnel



All Service Center Personnel

FROM:
Chris Feigle and Vicky Castillo

SUBJECT:
Corporations, Partnerships and Limited Liability Companies



NON COMMERICAL ORDERS

Escrow often deals with repeat clients who operate as a Corporation, Partnership or Limited Liability Company.  In most transactions the Escrow person knows this client either personally or from a long standing business relationship.  The Title person only wants to know who can sign the documents and verify that an authorized person has signed.

As a courtesy reminder for Escrow and the Client, Title will continue to make requirements for documentation (resolutions, agreements, etc.), but will rely on the statement from Escrow that the documentation is “on file” and that the signatures are authorized.

The Title Department is committed to assisting with review of documentation upon request.  It is strongly recommended that the documentation be kept on file with the branch and updated regularly.   Documentation sent to the Title Department will be stored with the file in question and sent to offsite storage upon closing.

This procedure does not apply to Trusts or one time closings.

WHAT AM I LOOKING FOR?????

Corporations

Resolution

1. stating that a meeting of the Board of Directors has been held

2. states name and office of party authorized to sign documents on behalf of the Corporation

3. signed by an Officer of the Corporation (the Officer should be someone other than the party designated as the signatory)

4. Preferable to be less than 1 year old

Partnerships

Partnership Agreement - ALL

1. who is the general partner(s)

2. if more than one general partner, do they all have to sign (Note: if the agreement is silent then it is title practice for all to sign)

3. does this transaction fall within the purposes of the partnership

4. any discrepancy between agreement and certificates is governed by agreement and an amendment to certificate may need to be filed or recorded

Limited Partnership -

1. Must file with Secretary of State and provide Title Company with Certificate of Partnership showing the Secretary’s filing data

2. Certificate should disclose name of General Partner(s)

General Partnership -

1. Must record a Certificate of Partnership with the County Recorder

2. Certificate among other things should disclose name of General Partner(s)

Limited Liability Company 

Operating Agreement

1. review to determine if member managed or manager managed

2. who is/are members and or manager

3. does the transaction fall within the scope of the Operating Agreement

4. any conflict between Articles and Operating Agreement is governed by the Operating Agreement and an amendment to the Articles may be necessary

5. if there is no operating agreement, a statement from the members/manager should be obtained

Articles of Organization

1. must file with Corporation Commission and provide Title Company with copy showing filing data

2. review to determine if the LLC is member managed or manager managed

3. who is/are the members and or manager

BANKRUPTCY APPEALS

Bankruptcy rules allow creditors to appeal any final order of the court within 10 days after the order has been entered with the Clerk of the Bankruptcy Court (Rule 8002).  This rule is the basis for the following language which appears in our Commitments:

NOTE:  Escrow shall not close and policy issue until 10 days from the date said Order confirming sale has been entered with the Clerk of the Bankruptcy Court, with no appeal from said Order or request to extend the 10 day period having been filed.  Prior to close of escrow and no sooner than 10 days subsequent to the entry of the Order, Escrow must request a Company employee to verify that the appeal period has expired and that no appeal or request to extend the 10 day period has been filed.

This Note requires the Escrow Officer to contact the Service Center and request a bankruptcy update to verify that no appeal or request for extension is pending.  The request must be made no sooner than 10 days after the date the Order was entered.  This requirement should be explained to your customers.  We are pressured from time to time to close escrow prior to the lapse of the 10 day period.  The 10 day period, however, cannot be waived without the approval of the Legal Department.  

Title personnel will verify that no appeal has been filed and thereafter note in the margin of the commitment that no appeal is pending.  On out-of-state bankruptcies, escrow should secure a letter from the debtor’s attorney after the 10 day period that no appeal or request to extend is pending.   The Recording Officer must look for this marginal note or letter before recording.  

BENEFICIARY DEED

A.  Statutory Provisions (A.R.S. §33-405).  

1. General.

Effective August 9, 2001, Arizona instituted a new form of non-probate transfer of an individual’s interest in real property.  The Beneficiary Deed allows a property owner to record a deed specifying that the real property described in the deed will pass to the grantee(s) upon the owner’s death.  The Deed must be acknowledged and recorded in the county where the real property is located before the owner’s death.  An owner may execute and record more than one Beneficiary Deed concerning the same real property; however, only the last Deed recorded before the owner’s death is effective.

2. Grantees.

There may be multiple grantees or successor grantees.  Multiple grantees’ interests may be held as joint tenants, tenants in common, community property or community property with right of survivorship.  A Deed naming a successor grantee must state the conditions on which the successor’s interest will vest.  The grantee may also be a trustee of a trust.

3. Joint Tenancy/Community Property with Right of Survivorship.

Special rules apply if the grantor owns the property with others as joint tenants or as community property with right of survivorship.  In that case, a Beneficiary Deed signed by all of the then surviving owners transfers the interest to the grantee effective on the death of the last surviving owner.  If the Beneficiary Deed is executed by one or fewer than all of the owners of the property, the Beneficiary Deed is valid ONLY if the last surviving owner is one of the persons who executed the Deed.  If the last surviving owner did not execute the Deed, the Deed is void.

4. Subsequent Conveyances/Liens. 

The grantee of a Beneficiary Deed takes his interest subject to all “conveyances, assignments, contracts, mortgages, deeds of trust, liens, security pledges, and other encumbrances made by the owner or to which the owner was subject during his lifetime.”  This language encompasses both voluntary and involuntary liens but does not include liens that would be extinguished by the owner’s death.  In addition, because the Deed is subject to a prior conveyance, a sale to a third party would act as an automatic revocation of the Beneficiary Deed.

5. Revocation.

In addition to the automatic revocation noted in subparagraph 4, a Beneficiary Deed may be revoked in writing at any time by the owner or, if there is more than one owner, by any one of the owners who executed the Deed.  If the property is owned as joint tenants or as community property with right of survivorship and the revocation is not executed by all of the owners, it is not effective UNLESS it is signed by the last surviving owner.  The signature of those signing the revocation must be acknowledged and the revocation must be recorded in the county where the real property is located before the death of the owner who executed the revocation.

6. Consent.

Consent of, or notice to, the grantee of a Beneficiary Deed is not required for any purpose during the owner’s lifetime.

7. Affidavit Exemption.

  An Affidavit of Real Property Value exemption has been created for Beneficiary Deeds.  The     

  exemption is A.R.S. § 11-1134.B.12.

B.  Escrow and Recording Desk Requirements.

Because Beneficiary Deeds affect transfers of property in the future, and are essentially estate planning tools, we will generally NOT prepare such Deeds but should direct parties seeking preparation of such Deeds to seek legal counsel.  We will, however, as an accommodation to our customers, prepare Beneficiary Deeds for parties PROVIDED WE ARE TITLE INSURING A CURRENT, OPEN TRANSACTION.  

The attached Beneficiary Deed should be used for this purpose.  The grantors must also complete the attached Beneficiary Deed Instructions. (Both forms can be found in Impact, Section 4, Deeds.)  The Beneficiary Deed Instructions, much like our Courtesy Recording Instructions, are intended to apprise the parties of the fact that we are preparing the Deed solely on their instructions, that we are providing them no advice on the manner or effect of completing the Deed and that they should seek legal advice before executing the Deed.  These Instructions must be attached to, and recorded with, the Beneficiary Deed.  RECORDING DESK PERSONNEL ARE NOT TO ACCEPT A BENEFICIARY DEED FOR RECORDING IF THE BENEFICIARY DEED INSTRUCTIONS ARE NOT ATTACHED.

C.  Title Requirements.

1.  Grantor Selling to Third Party or Encumbering Property.

Because a Beneficiary Deed is subject to prior conveyances and liens (whether voluntary or involuntary), if a Beneficiary Deed appears in the chain of title on property we are currently insuring and the grantor named in the Deed is conveying or encumbering the property, you will not need to call for a revocation of the Beneficiary Deed or show the Deed in Schedule B. 

2.  Grantee Selling to Third Party.

To insure a sale by an individual claiming ownership by means of a Beneficiary Deed, we will need to record a certified copy of the death certificates for all grantors and review of the chain of title to ensure that no revocation or prior conveyance has been recorded.  If the individual is claiming title as a successor grantee, we must ensure that any and all conditions to the individual’s succession as grantee specified in the Beneficiary Deed have been met.  Any liens, assessments, or other matters affecting title prior to the grantor’s death remain unaffected by the transfer and must be shown on the policy or a requirement made for their release.

If a revocation has been recorded but has not been executed by all grantors, then we must require a revocation executed by the remaining grantors unless the revocation was executed by the last surviving grantor. The attached Beneficiary Deed - Revocation, which can be used in meeting such a requirement, is found in Impact, Section 4, Deeds.  The revocation should be signed by all parties named as grantors in the Deed. 

BENEFICIARY DEED INSTRUCTIONS

To: <<Company Name>>
Escrow # <<Esc No>> - <<Escrow Branch #>> - <<Esc Off Init>>
1.
Beneficiary Deed.     The undersigned hereby instruct you to prepare a Beneficiary Deed as follows:

Grantor(s):
[      ]

Grantee(s):
[      ]

Vesting for multiple grantees

[=phrasebox vesting=]

If a grantee pre-deceases me, this conveyance is to[(] become null and void or [(] is to pass to the heirs of the grantee.

Legal description of property to be conveyed:

	





2.
No Title Policy.   The undersigned understand that no policy of title insurance will be issued in connection with this Beneficiary Deed.

3.
Legal Advice.  The undersigned acknowledge that you cannot provide, and have not provided, legal advice on the validity, sufficiency or effect of the Beneficiary Deed.  The undersigned understand that you do not and cannot make any recommendation as to how the designated Grantee(s) should hold title or whether or not the undersigned should execute the Beneficiary Deed.  The undersigned therefore relieve you of any liability or responsibility regarding the foregoing matters.

4.
Recording.  The undersigned acknowledge that this Beneficiary Deed Instruction will be attached to and recorded with the Beneficiary Deed.

The undersigned understand that we are strongly encouraged to obtain the advice of an attorney before executing the Beneficiary Deed.

Dated:  [___________]

[=signature=]

BENEFICIARY DEED

	RECORDING REQUESTED BY

Commonwealth Land Title Insurance Company
AND WHEN RECORDED MAIL TO:

[=addressee=]
	

	ESCROW NO.: 
	


SPACE ABOVE THIS LINE FOR RECORDER’S USE
BENEFICIARY DEED

I (We), [     ], Grantor(s), hereby convey to [     ], Grantee(s), effective on my (our) death the following described real property: 

	See Exhibit A attached hereto and made a part hereof.


If a Grantee predeceases the Grantor(s), the conveyance to that Grantee shall either (choose one):

[(] Become null and void.

[(] Become part of the estate of the Grantee

Exempt pursuant to A.R.S. §11-1134.B.12.

Dated:  ______________________________

	[      ]
	
	[      ]

	
	
	

	

	
	


	[      ], Grantor
	
	[      ], Grantor


	State of [Arizona]

County of

	( ss:


On ______________________, 20__, before me personally appeared  DDE  IMPACT VbToWord fSNN \* charformat \t     , whose identity was proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to this document and who acknowledged that he/she signed the above/attached document in his or her authorized capacity (ies)

(Seal)
_________________________________________


Notary Public


 Commission Expires:  [      ]

Exhibit “A”

Legal Description

When recorded, mail to:




_______________________________________________________________________________

Escrow #______________

BENEFICIARY DEED – REVOCATION

The undersigned, _____________________ and _____________________, hereby revoke the Beneficiary Deed recorded on ____________, in Docket or Book ____________ at Page ______, or Instrument Number _________, records of __________ County, Arizona.

Dated this          day of                          , 200__.








____________________________________










Signature








____________________________________










Signature

STATE OF _____________
)





)  ss.

County of ______________
)

This instrument was acknowledged before me this _____day of __________, 200__, by _____________________________.








___________________________________









Notary Public

My Commission Expires:

STATE OF _____________
)





)  ss.

County of ______________
)

This instrument was acknowledged before me this _____day of __________, 200__, by _____________________________.








___________________________________









Notary Public

My Commission Expires:

CASH REPORTING REQUIREMENTS

A.
Reportable Transactions

Anytime “cash” payments exceeding $10,000 are deposited into escrow, IRS Form 8300 must be completed and filed with the IRS.   A detailed explanation of the IRS cash reporting rules, examples of reportable transactions and a sample of the completed Form 8300 are set forth in IRS Publication 1544.

Publication 1544 and Form 8300, as well as all other IRS publications and forms, are available on the IRS web site at: http://www.irs.gov/formspubs.

You should familiarize yourself with these publications. Briefly, however, you should be alert to the following: 

“Cash” includes:

1.
Coins and currency of the United States or any foreign country; and 

2.
Cashier’s checks, bank drafts, traveler’s checks and money orders with a face amount of $10,000 or less, which are received in any transaction in which the recipient knows that the payor is attempting to avoid the reporting of the transaction. 

“Cash” does not include personal checks.

“Knowledge” means not only actual knowledge but also “willful blindness.” Clearly, if a purchaser states that he is trying to avoid cash reporting requirements, we will have sufficient knowledge to require completion of Form 8300.  The following, however, helps to illustrate “willful blindness:”

A purchaser comes in with $13,000 in cash and postpones the settlement immediately after being told that a Form 8300 must be filed.  He returns the next day with $4,000 in cash and three cashier’s checks, each in the amount of $3,000.  If the escrow agent fails to report the transaction, a court could reasonably find “willful blindness” by presuming that the escrow agent “knew” the purchaser was using low denomination cashier’s checks to avoid the cash reporting requirement.

You need to be alert to those situations in which you believe customers are attempting to circumvent the reporting requirements by giving us a combination of currency and checks (other than personal checks).  Even cash transactions under $10,000 can raise suspicions. Some individuals may try to circumvent the law by conducting numerous smaller transactions or a series of related transactions (i.e. an exchange or multi-parcel purchase).  Related transactions must be aggregated and, if the total exceeds $10,000 in “cash,” a Form 8300 must be filed.

B.
Escrow Procedures

For any reportable transaction, the following procedures must be followed:

1.
Form 8300 must be completed in detail. You should consult with the Legal Department on the correct manner of completing this form.  It can be obtained on the IRS’s website: http://www.irs.gov 
2.
The completed form must be filed with the IRS by the 15th day after the date on which the reportable cash deposit was received. (The mailing address for the IRS can be found on the instructions attached to the form.)
3.
A statement must be furnished to each person/entity reported to the IRS by January 31st of the year after the year in which the cash was received.  The statement must include our company’s name and address, the total amount of cash reported as received and a statement that the information is being reported to the IRS.  (A copy of the Form 8300 sent to the IRS can be provided to the customer at close of escrow in fulfillment of this requirement.)
4.
A copy of Form 8300 must be:

a.  Provided to the Legal Department;

b.  Filed with the State Attorney General’s Office pursuant to A.R.S. §6-1241(the Legal Department will do this filing); and

c.  Retained in the escrow file for five years.

NOTE:  In addition to the responsibility of reporting, the potential problem of receiving cash (meaning coins or currency) in your office should be obvious.  Our Company is not a bank and any customer depositing cash exceeding $500 should be required to convert that cash to a cashier’s check or money order.  If a customer insists that you accept cash in excess of this amount, consult your County Manager or the Legal Department.  

Finally, for cash (coin or currency) amounts of $1000 or more, there are additional state identification requirements that must be met and an additional federal form, Form 4789, that must be filed.  Contact the Legal Department on the extremely rare occasion when you would need this form.

CHECKS

A.  Securing Blank Checks

The following minimum security measures must be followed for all blank checks:


1)
Secure blank checks in a locked room or vault with limited access at all times.  The checks must be further locked in a file cabinet nightly.  


2)
All blank checks must be removed from printers nightly.  They then must be secured as set forth in Paragraph B.1.


3)
For manual checks, maintain a log of the checks used.  One individual should be given the responsibility of monitoring the check log.


4)
Immediately report any unidentified break in check sequence to your supervisor.


5)
Restrict access to checks used for closings. 

B.  Two Party Checks 

We do not accept two party checks, i.e. checks made payable to the buyer and our company or made payable to the buyer and endorsed to our company.  In any transaction, we require that checks be made payable only to our company.

C.  Dual Signatures on Escrow Checks

Effective January 1, 2004, all Company checks must be signed by two (2) authorized check signers.  The signers can be:

(1)  A branch manager and an escrow officer, escrow assistant or escrow tech; or

(2)  An escrow officer and an escrow assistant or escrow tech.

NOTE:  IT IS NOT acceptable to have a check signed by two escrow assistants, by two escrow techs or by an escrow assistant and an escrow tech.  
For those offices that have only a branch manager, there is a special procedure for obtaining authorization for only one signature on Company checks.  The branch manager will need to contact the County Manager and work with the Accounting Department to obtain any such authorization.

NOTE:  Second signers have the same accountability  as the initial signer for reviewing the file and ensuring that there is proper authorization for the disbursement.  In this regard, as noted in Margaret Foster’s November 6, 2006, memo on this topic:  “Although it is impossible to list every circumstance that may create a possible conflict, the following should serve as [the second signer’s] guide to your obligations as it relates to the signing of trust account checks:

1.  The Disbursement Ledger must accompany the checks to be signed.  Your duty is to review the ledger and then initial on the ledger as a check signer.  If you are handed a single check to sign, you need to be aware of:


a.  Checks being disbursed prior to closing – ask for a copy of the instruction.


b.  Checks being paid to Brokers prior to closing – contact management as some states 

                 prohibit this by law.

            c.  Checks payable to another party after having been voided – ask for an explanation

                 and a copy of the file for verification.

            d.  Check payable to an employee or an employee’s relative – contact management.  

2.  Check the “Payee” to be sure it is in agreement with the ledger.  The check is to have the mailing address (required by internal audit) and account #, if applicable.

3.  If the check(s) being presented is questionable in your mind, DO NOT SIGN IT – ask questions of the Escrow Officer on the file or the branch manager….
RED FLAGS – WHAT TO LOOK FOR (including, but not limited to):

· More than one check issued to the same party (either in the same file or multiple files)

· Multiple voided checks on the ledger

· Disbursements after the closing date

· Disbursements prior to the closing date

· Disbursement has no address or improper payee name

· Disbursements made to payees that seem out of the ordinary for an escrow transaction (i.e. child care, car dealerships, hotels, casinos, online gambling sites, check cashing companies, jewelers, and credit card companies with no instructions OR after close of escrow

· Single checks presented after the close of escrow

· Refunds being disbursed that are payable to parties other than the principals or anyone else related to the transaction

· Manual checks

Use your common sense and always ask questions.  If the person presenting you with checks to sign refuses to answer your questions or provide you with substantial proof that the disbursement is valid – DO NOT SIGN THE CHECKS and call Management immediately….

WIRING OF FUNDS

Initiating and approving a wire carry the same responsibilities and duties as indicated above.”
D.  Providing Check Copies

We were alerted to a potential fraud situation involving copies of an earnest money check that we faxed to the brokers and seller in a transaction.  At some point, the buyer’s signature on the check was copied by an unauthorized individual onto several other checks, which were then cashed.  
As a result of the foregoing, you are NOT to provide copies of checks deposited into escrow to anyone other than the depositing party directly, unless authorized to do so by that party.  (The instruction preferably should be in writing but can be verbal if you document your file.)  Other parties or their brokers/agents can be provided with copies of our receipts as sufficient proof that required funds have been deposited.  This procedure applies to any check deposited by a party regardless of its purpose, i.e. earnest money, closing funds, etc.  

Alternatively, check copies can be provided IF the signature on the check copy is blacked/whited out or if the borrower has signed lender instructions that require receipt of a check copy.

E.  Customers Deposits to Branches

Instruments such as cashier’s checks, teller checks or personal checks, deposited by customers to a branch require the following safeguards:

1. The instrument must be immediately endorsed with our bank endorsement stamp; and

2. The endorsed instrument must be locked in a secure place until the instrument is processed for the bank deposits.
CLAIMS PROCEDURE

The following sets forth the procedure to be followed in handling Arizona title and escrow claims:

I.  PASADENA CLAIMS CENTER – ARIZONA TEAM
All Arizona claims will generally be handled by Corlis Chevalier, the Team supervisor, Cathie Sherman and Bill Hunter.  They can be reached at: 626-844-5136 (Corlis); 626-844-5128 (Cathie); and 626-844-5150 (Bill).  

The Pasadena Claims Center Manager, Steve Bauer, may assign new Arizona claims to other attorneys in the Claims Center when he deems it advisable to do so for such reasons as workload or claims involving the expertise of a particular claims officer.  

II.  CLAIMS PROCESS
A.  Direct Operations.

1.  Written Claims Submitted to Branch:  All new Arizona claims that are received in writing (i.e. by mail, fax or e-mail) by a direct operation branch  must be immediately forwarded to the attention of Larry Phelps in the Arizona Legal Department. 

2.  Verbal Claims Made to Branch:  When a claimant verbally contacts a local office (either in person or via telephone) and indicates he/she wants to make a claim, the local office should instruct him/her to put the claim in writing and direct it to the attention of Larry Phelps, State Counsel, at 2901 E. Camelback Road, Phoenix, AZ 85016.  

3.  Claims Submitted Directly to the Pasadena Claims Center:  When the Claims Center receives a claim directly from a claimant, a representative of the Claims Center will provide a copy of the claim letter to Arizona State Counsel so that the Legal Department can apprise management of the claim, set up a file and begin the process of preparing the claim package described below.
4.  Claims Package:  Upon receipt of a claim letter, the Legal Department will:


(a)   Prepare a package to be sent to the Claims Center, including the claim letter, a copy of the escrow and title files, any relevant documentation and a memo summarizing the claim.  A copy of the memo will be sent to Jim John, Natalie Bombardier, the relevant county manager and any Service Center Underwriter/CTO/ATO/escrow administrator/branch manager who has assisted the Legal Department in reviewing the claim.   If the matter is of an urgent nature, the Legal Department will immediately send a copy of the claim letter and title policy to the Claims Center so that a claim file can be set up and an acknowledgment letter sent as soon as possible.


(b)  The Service Center Underwriter/CTO/ATO/ for title claims and the escrow administrator/branch manager for escrow claims in the relevant county/branch, at the request of the Legal Department, will assist in completing the package by providing the following to the Legal Department:

(i) A detailed memo regarding the claim, including a history of the file and particular property, an analysis of the validity of the claim, any communications with the insured or other parties relative to the claim, any recommendations regarding claim resolution, and any business or client considerations that should be taken into account in resolving the claim.  The memo should be clearly labeled as “Attorney-Client/Work Product Privileged Communication.”

(ii) A complete copy of all documents relative to analyzing the claim, including color-coded maps and chain of title documents.    

(c) The Legal Department will forward the package to Steve Bauer in the Pasadena Claims Center for assignment to a claims officer. A copy of the package will be retained in the Legal Department.

5. The claims officer will send a copy of the following to Arizona State Counsel:

a. Claim acknowledgment letter

b. Claim acceptance/denial letter

c. Counsel retention letter

d. Reserve increases over $50,000

e. Settlement correspondence/documents

f. Significant litigation documents

g. Notice of  closing of a claim

B.  Agency Operations

1. Written claims submitted to Agent:  Written claims received by a LandAmerica Agent (via mail, fax or e-mail) should be immediately sent via OVERNIGHT MAIL to the attention of Steve Bauer, Pasadena Claims Center Manager, 251 S. Lake Avenue, Pasadena, CA 91101. 

2. Verbal claims made to Agent:  When a claimant contacts a LandAmerica Agent (either in person or via phone) and indicates that he/she wants to make a claim, that person should be instructed to forward his/her claim in writing to Steve Bauer at the above address. 

3.  Claim Acknowledgment:  Once received in Pasadena, the claim will be assigned to a claims officer, who will send an acknowledgement letter to the claimant, with a copy to the Agent.

4.   Communication with the Claims Center:  The claims officer will work directly with the Agent’s CTO to obtain necessary information to make a policy coverage/resolution determination.  

5.    Claims Package:  To facilitate the claims officer’s processing of the claim, once the claim has been forwarded to the Claims Center, the Agent’s CTO should prepare a claims package to send directly to Steve Bauer or the claims officer, if one has been assigned.  (Do not send a copy to the Agency Manager.)  The package should contain:

(a)   A detailed memo regarding the claim, including a history of the file and particular property, an analysis of the validity of the claim, any communications with the insured or other parties relative to the claim, any recommendations regarding claim resolution, and any business or client considerations that should be taken into account in resolving the claim.  The memo should be clearly labeled “Attorney-Client/Work Product Privileged Communication.”

(b) A complete copy of all documents relative to analyzing the claim, including the title file, color-coded maps and chain of title documents.  

6. The claims officer will send a copy of the following to the Arizona Agency Manager:

a. Claim acknowledgment letter

b. New Claims sheet

c. Claim acceptance/denial letter

d. Counsel retention letter

e. Reserve increases over $50,000

f. Settlement documents

g. Requests to Agent for applicable deductible upon settlement  

III.  CLAIMS HANDLING GENERALLY

A. Claim Information Checklist.  For purposes of providing a claim package to the Legal Department (for direct operations) or the Claims Center (for Agents), the attached New Claim  Checklist can be of assistance.
B.  Coverage Representations.  When a customer/claimant contacts your office stating that he/she wants to make a claim, he/she should be instructed to submit that claim in writing to the persons noted above.  It is extremely important that no direct or agency employee make any representation as to policy coverage, regardless of whether or not you believe the matter is covered by the policy or, for agents, if you believe the anticipated amount of the claim is within your deductible.  While we recognize that you want to be responsive to the customer/claimant, you must explain to him/her that a determination of policy coverage is SOLELY determined by the Underwriter’s Claims Center.
IV.  OUTSIDE COUNSEL
A list of recommended outside counsel has previously been provided to the Claims Center. The claims officers will consider that list and county manager input, if desired, in selecting outside counsel.  Claims officers, however, may decide to select other counsel when they deem it in the best interests of the Company to do so.  The ultimate responsibility for deciding to retain, and selecting, outside counsel rests with the claims officer.

V.  MISCELLANEOUS MATTERS
A.  File copies:  Claims officers will be provided with copies of relevant escrow and title files.  Originals will not be provided unless specifically requested by the claims officer.

B.  Reserve Increases:  As a courtesy, the claims officer will contact Arizona State Counsel whenever there is an increase in reserves over $50,000.00.  This call is in addition to the written notice the claims officer is required to give whenever there is such a reserves increase.  

C.   Small Claims:  

1.  Direct Operations:  Except as noted below, the above procedures for submitting a claim to Pasadena do not apply to Small Claims, i.e. those less than $5000, which should be handled at the local level.  The procedures for dealing with small claims, however, are generally the same, i.e. (1) written claims should be directed to the county manager/escrow administrator, (2) an insured making a “verbal” claim must be directed to put that claim in writing to the county manager/escrow administrator and (3) no representations should be made  regarding the validity of the claim until it has been reviewed by local management with the assistance of State Counsel, if appropriate. If, however, the matter involves litigation or a possible denial of coverage, that matter should be referred to Pasadena regardless of the amount in issue.

2.  Agents:  All claims, regardless of dollar amount, must be sent to the Pasadena Claims Center.  The only exception is a “pure escrow claim,” i.e. one that involves no possible title liability.

Claims Checklist

1. Set forth, in writing, the nature of claim and the factual background of the claim. 

1) Identify the parties (insured, insured’s successors in interest, adverse claimant, principals of insured or adverse claimant companies), and their attorneys, reflecting addresses and telephone numbers. 

1) Provide relevant information regarding the relationships among the parties. 

1) Identify the type of property involved in the claim, how it is being used, and the extent to which it has been developed. 

1) Explain any political or business considerations involved in the claim. 

1) Identify other parties who might have information or expertise to assist in the investigation of the claim. 

2. Furnish the following documentation: 

a Owner and mortgagee policies of title insurance. 

b Any other related policies of title insurance issued. 

c Any commitment or binder issued prior to the issuance of the policies. 

d Run sheet. 

e Title opinion. 

f Relevant instruments in the chain of title of the insured. 

g Relevant instruments in the chain of title of the adverse claimant, including any instruments reflecting the interest being asserted by the adverse claimant. 

h Pertinent correspondence from the closing of the transaction. 

i Current correspondence relating to the claim. 

j Relevant plats of survey of the insured and adjoining tracts. 

k Pertinent affidavits and agreements relied upon in the issuance of the policy. 

l Sketches or other visual representation depicting the nature of the claim. 

COMMISSION ADVANCES

We have been requested to process commission advances for real estate agents by executing the third party lender’s form of commission advance agreement.  These agreements are usually several pages long and set forth the terms of a loan being made to the real estate agent in exchange for an assignment of the agent’s right to any commissions earned through a particular escrow.  The broker/realtor typically asks that we execute that portion of the agreement captioned “Irrevocable Instructions to Escrow Agent and Assignment of Commission.”

We are concerned with these agreements for the following reasons:

1.
They require the escrow agent to pay the lender a specified advance amount and, if closing does not occur on the scheduled closing date, to add a late fee calculated through the actual date of closing.  This provision can subject us to liability for the advance payment if escrow does not close or for amounts in excess of the advance plus all late fees if that amount is more than the actual commission earned.  

2.
They require the escrow agent to certify that it has reviewed and approved the terms of the commission advance agreement.  We do not, in any way, wish to give the appearance that we have approved any of the terms of the agreement, which is a contract solely between the lender, the realtor and the broker.  

3.
They require the escrow agent to send the lender copies of all documents that relate to the payment of the commission or the closing date.  Obviously, we cannot provide documents contained in an escrow file to individuals or entities which are not a party to the escrow.

Accordingly, should you be requested to sign such an agreement, the following steps must be taken:

1.  If the form of agreement has previously been approved by your County Manager, Legal Department, State Escrow Administrator or Advisory Escrow Manager/Supervisor, you may execute the form of agreement.

2.  If the form of agreement has not been previously approved, submit it to the Legal Department, State Escrow Administrator or your Advisory Escrow Manager/Supervisor.  If it is approved, you may execute the agreement.  If it is not approved, we can still accommodate a commission advance by having the broker execute our Commission Instructions (see Impact, Section 1, Escrow Instructions) instructing us how to disburse the commission.

3.  The agreement may require that late fees or interest payments be calculated on commission advance amounts.  You should flag your file to be certain that you include these amounts in any payment.

COMMISSION PAYMENTS

A.
Disbursement Authorization


In order to disburse a commission at close of escrow, we must have either:  


(1)
A copy of the listing agreement executed by all sellers and instructions signed by the broker(s) indicating the amount of commission to be paid at closing.  (The instruction amount must match the listing agreement.) 

OR

(2)
Commission Instructions designating the manner of commission disbursements signed by each seller and broker.  (The Instructions can be found in Impact, Section 1, Escrow Instructions.)  

B.
Assignment of Commission

The above-referenced Commission Instructions should also be used in each of the following situations:  


(1)
Whenever we are to pay a portion of a commission to a licensed, out-of-state broker.


(2)
Whenever all or part of the commission is to be paid to a third party lender on behalf of the agent.  (See also the memo on Commission Advances.)


(3)
Whenever the broker otherwise desires to assign all or a portion of the commission earned in a particular transaction. (Arizona law prohibits us from accepting a blanket assignment from a broker to be used in all real estate transactions we handle for that broker.)

C.
Deferred/Secured Commission


A Deferred Commission Addendum is a form of commission instruction to be used whenever a secured and deferred commission is payable to a broker from funds received by LandAmerica Account Servicing for the benefit of the seller.  The form, found in Impact, Section 1, Escrow Instructions, can be altered to cover all or part of the same items payable to one or more brokers.  The terms of any such deferred commission must be approved in writing by the designated broker.  You will also need to have the seller execute a Promissory Note and Collateral Assignment of Beneficial Interest, as referenced in the commission instruction.  The Collateral Assignment must be recorded.

COMMUNITY PROPERTY – PENDING DIVORCE PROCEEDINGS

Arizona’s community property laws require the joinder of both spouses in order to acquire, sell or encumber an interest in real property.  (A.R.S. §25-214.)   A disclaimer deed is therefore generally required if one spouse is to acquire property as his/her sole and separate property.  There is a limited exception to this rule, however, when spouses are in the process of divorce.  Pursuant to A.R.S. §25-213, “after service of a petition for divorce,” the following rules apply:

1.  One spouse can acquire property without joinder of the other spouse and, 

     IF the petition results in a decree of divorce, the property becomes 

     the sole and separate property of the acquiring spouse.


2.  One spouse can execute a deed of trust encumbering property acquired after 

     service of the petition and, IF the petition does NOT result in a decree of divorce,

     the deed of trust will still encumber the real property and bind the community.

In other words, one spouse can acquire and/or encumber real property without obtaining a disclaimer deed from the other spouse IF a petition for divorce has been served on that spouse.  

Based on these statutes, should we handle such a transaction, we will not require a disclaimer deed.  Rather, the commitment for the lender’s policy will call for a copy of the Petition for Dissolution of Marriage and a showing that the petition was served on the other spouse.  On the owner’s policy, exception will be taken for possible rights of the non-disclaiming spouse in the event no decree of divorce is entered.

 COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

A.R.S. §33-431 enables married couples to hold title as community property with right of survivorship.  The statutory provisions and our procedures for addressing this manner of holding title are as follows:

A.
Creation/Acceptance. 

A community property with right of survivorship estate can only be created by express language in the vesting document.   Consequently, our Warranty Deed (Community Property with Right of Survivorship), Acceptance of Community Property with Right of Survivorship (Deed) and Acceptance of Community Property with Right of Survivorship (Deed of Trust) must be used whenever parties take title as community property with right of survivorship. (These forms are in Impact, Section 4, Deeds, or Section 6, Loan Documents.) (For deed of trust situations, you will need to follow the additional steps set forth in the Joint Tenancy Acceptance on Deeds of Trust Memo.)
B.
Straw Party.  

A husband and wife need not transfer title to a straw party in order to change the manner in which they currently hold title.  We can prepare deeds for parties who wish to change the ownership of their property from community property, joint tenancy with right of survivorship, or sole and separate property to community property with right of survivorship, provided we are title insuring a current, open transaction.  The attached forms should be used for this purpose.  Any deed prepared under these circumstances must also include the corresponding exemption from the Affidavit of Real Property Value.  A.R.S. §11-1134.B.10 provides that the Affidavit does not apply to transfers “[f]rom a husband and wife or one of them to both husband and wife to create an estate in community property with right of survivorship.”

C.
Termination. 

Community property with right of survivorship may be terminated in two ways: (a) upon the entry of a divorce decree (and expiration of the appeal period) or (b) by recording an “Affidavit Terminating Right of Survivorship.”  The Affidavit must be recorded in the county where the real property is located, describe the instrument creating the right of survivorship, set forth the stated intent by one of the spouses to terminate the survivorship right and be executed under oath by that spouse.  

Recording the Affidavit extinguishes only the survivorship aspect of the property.  It does not extinguish the community property interest of either spouse.  Consequently, if the survivorship element has been terminated by divorce, we should vest title as “A, an unmarried man, as to an undivided 1/2 interest, and B, an unmarried woman, as to an undivided 1/2 interest.”  If the survivorship element has been terminated by a recorded Affidavit, we should vest title as “A and B, husband and wife” and treat the estate solely as community property.

D.
Joinder.  

The interest of a spouse held as community property with right of survivorship cannot be conveyed or encumbered without joinder of the other spouse.

E.
Decedent’s Interest.

When asked to insure the sale by a surviving spouse of property held as community property with right of survivorship, we require only a certified copy of the death certificate.

F.
Retroactivity.

The effective date of A.R.S. §33-431 is January 1, 1995.  Therefore, any deeds recorded on and after January 1, 1995, declaring that a husband and wife take property as community property with right of survivorship are valid under the statute.
CONFLICT OF INTEREST - AFFILIATED PARTY

A.  When Employee is a Party.

A.R.S. §6-840 requires that, when a company employee is a party to your escrow, the affiliation must be disclosed in writing to all non-affiliated “participants.”  “Participants” means the buyer, seller, lender, mortgage broker, mortgage banker, real estate broker or agent, and any other person who is a party to the escrow.

Accordingly, whenever an employee is a party to an escrow, disclosure must be made as follows:  

1)
Notice of the affiliation must be incorporated into the escrow instructions; and 

2)
When a lender/mortgage broker is involved in a refinance or buy/sell transaction, notice in the form of a separate disclosure letter must be addressed to the lender/mortgage broker.

The notice to be included in the escrow instructions and disclosure letter can be found in Impact, Section 10 (“Employee - Conflict”), which reads:

Disclosure is given pursuant to A.R.S. §6-840 to inform all parties that [employee’s name] is an employee with ______________________________.

B.  When Employee is Related to a Participant.

No employee should be involved in or work on an escrow in which any relative of the employee is a participant.  “Relative” is broad enough to encompass not only spouses and children but also parents, siblings, in-laws, nieces and nephews.  “Participant” includes those persons noted in Section A, above.  If for some unusual reason an employee is requested to act as an escrow officer or escrow assistant, or to render some other service, in such a transaction:  (1) prior approval by your County Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor must be obtained and (2) disclosure must be made, and the consent of all parties obtained, by means of an escrow supplement found in Impact, Section 10 (“Employee – Conflict”), reading as follows:

All parties are aware that [employee’s name], the escrow officer/assistant in this escrow, is the [insert relationship] of ________________, the _________________ in this escrow, and acknowledge that they have no objection to her/him handling this escrow.

C.  Maricopa County.

In Maricopa County, whether an employee is a party to a transaction or related to a participant in a transaction, that transaction must be handled by another branch office unless prior approval is obtained from the State Escrow Administrator or Advisory Escrow Manager/Supervisor.

COURTESY RECORDINGS

A.  Generally
The following procedure must be followed when a client requests that documents be recorded as a courtesy:

1.
Our Courtesy Recording Instructions form (copy attached hereto and found in Impact, Section 8, Title) must be completed and signed by the customer.*  If our form is not used, the instruction must include the following:

a.
The following documents are to be recorded as a courtesy only (list the documents).

b.
The courtesy recording instructions are to be attached to and recorded with each document being recorded.

c.
________________________________ (hereinafter the “Company”) is relieved of liability and responsibility as to the condition of title of the property affected.

d.
The Company is relieved of any responsibility as to the validity, sufficiency and effect of documents recorded.


e.
Name and location of the Company’s branch office.

2.
The client must make a check payable to the County Recorder.

3.
The Courtesy Recording Instructions must be attached to, and recorded with, each document to be recorded.  (See Part b.3 of this memo for a shortcut when several documents are to be courtesy recorded.) Recording desk personnel are NOT to accept courtesy recordings for recording if the Courtesy Recording Instructions are not attached.

This service is provided as a professional courtesy for OUR clients and should only be used for clients with whom you have a working relationship. (For other individuals, when declining to handle such a recording, you may provide them with our Courtesy Recording Letter – see Impact, Section 8, Title.)

Further, it is not our responsibility to critique the courtesy recording but simply to send it to the recorder’s office.  We also should not notarize any documents in conjunction with an accommodation recording, except for those matters involving a client with whom you have a working relationship.

*NOTE:  Although it is most beneficial for all parties to the document to sign the Courtesy Recording Instructions, as a practical matter we will require only the signature of the party delivering the document to us for recording.
B.  Maricopa County
As a result of a change in the Maricopa County Recorder’s office in 2004, whereby the Recorder required that all checks sent to the Recorder include the remitting company’s name and County Recorder account number, the following procedures were implemented for courtesy recordings:
1.  If you are recording a document in connection with a pending transaction (for example, a deed out of, and back into, a trust in a refinance), no Courtesy Recording Instruction is necessary.  You should, however, include the escrow number on the document.
2.  If you are pre-recording a document in connection with a pending transaction, no Courtesy Recording Instruction is necessary; however, you should attach a recording cover sheet or some type of recording instruction so the examiner/recording desk knows that the document is related to a particular file.  The escrow number should also be included on the document.

3.  If you are sending down a document to record for an individual and there is no pending transaction (i.e. a walk-in recording), you will need to complete and attach a Courtesy Recording Instruction form to EACH document being recorded.  NOTE:  As a shortcut when several documents are to be courtesy recorded, you can complete the form once, copy it for the number of documents being recorded, have the person requesting the courtesy recording execute the original and each copy, and then attach the instructions to the back of each document.  The Maricopa County Recorder will not accept a courtesy recording instruction without an original signature.
       NOTE ALSO:  The documents noted in the Part B.3 will only be provided to the Recorder on a weekly basis via mail drop.  This procedure alleviates the need to include a brand name and account information on the party’s check and eliminates the possibility that the Recorder will send problematic documents back to us for correction.  Instead, any problematic documents will be sent back to the individual requesting the courtesy recording for correction, as is appropriate.  You will therefore need to inform these individuals that courtesy documents are sent to record only once a week and, therefore, if they need the document recorded immediately, they will need to record it themselves.  If the person wants an immediate recording, you can provide them with our Courtesy Recording Letter (Impact, Section 8, Title).
COURTESY RECORDING INSTRUCTIONS

To: _________________________________________

The following documents, along with the applicable recording fee, are handed to you for recording in the office of the _________ County Recorder, as a courtesy only.  The undersigned understands and acknowledges that ________________________________ (the “Company”) is acting in the capacity of messenger only, without consideration, and relieves the Company of any liability or responsibility regarding the validity, sufficiency and effect of said documents or the condition of title to the property described therein.  The undersigned further acknowledges that these Courtesy Recording Instructions will be attached to and recorded with each of the following documents:

	Document:
	First Party:
	Second Party:
	Recording Fees:

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	Total:
	


The undersigned hereby acknowledges that title insurance may be obtained by purchasing an owner’s or lender’s policy of title insurance, as may be appropriate, at the Company’s regular rates for its policies or guarantees.

Date:  ____________________

Signed:  _________________________________







Signed:  __________________________________

DOCUMENTS SUBMITTED BY PARTIES PRE- AND POST-CLOSING

There are two common situations involving receipt of documents from the parties that are of great concern to us in terms of avoiding claims.  You need to be alert to these situations:

A.
Pre-Closing:  Creation of new easements or restrictions.


The first situation involves matters disclosed or created by our closing documents.  The primary example is when new easements or restrictions are created either by the documents conveying or encumbering the subject property, or by separate documents which specifically create new easements or restrictions.  In such a situation:

1.  The buyer and seller should be aware that these matters will be shown as Schedule B exceptions in the owner’s policy.  You will therefore need to obtain their signatures on an escrow supplement containing the following language:

Seller(s) and Buyer(s) acknowledge that the following matter will be shown as a Schedule B exception in Buyer’s title insurance policy: _______________.

2.  We cannot assume that a lender will be aware of these additional exceptions, which will be shown in its policy.  Therefore, you must secure the lender’s approval before sending the recording package down to record.  
3.  The Recording Desk or title officer will pull any package that lacks the proper acknowledgment/approval as to any additional Schedule B exceptions.

B.
Post-Closing:  “Holding” policies pending recordation of subsequent documents.


The second situation involves customers who request that we “hold” their policy until they have given us additional documents (most often subordination agreements) which are not presently available for recording with the closing package.


In this situation, we will issue the policy reflecting the condition of title as of the closing date.  The policy will therefore show the particular matter as an exception to coverage in Schedule B, Part I.  Then, when the requested document is subsequently recorded, we can “update” the policy by issuing an endorsement moving the matter from Schedule B, Part I, to Schedule B, Part II.  Any fee charged for the endorsement should be determined and agreed to at the time of closing.  The following language can be used on an L.T.A.A. Endorsement No. 7 for loan policies:

“The encumbrance shown as Exception No. ___ of Schedule B, Part One was subordinated to the lien of the insured Deed of Trust described in Paragraph No. 3 of Schedule A, by Subordination Agreement recorded ______________ in Document No. __________________.

Furthermore, by virtue of said Subordination, the aforesaid encumbrance is hereby moved from Part One to Part Two of Schedule B.”

DOUBLE ESCROWS

The term “double escrow” includes not only situations where the purchase escrow is being funded with the proceeds of the sale escrow but also situations where the escrows do not close simultaneously or are handled by different companies.  While many of these transactions are legitimate, double escrows can raise significant concerns.  These concerns are addressed in the memos attached hereto as Exhibits A, B and C prepared by West Region and National Underwriting Counsel.  Please review these memos and the two forms of Supplemental Escrow Instructions attached to it.  (These forms, indexed under Double Escrow Supplements, are in Impact, Section 10, Miscellaneous Documents.) As a result of the issues raised in the memos, you must immediately bring any double escrow transaction to the attention of your branch manager.  The branch manager, in turn, is to address the matter with the County Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor, for ultimate approval by the Legal Department.
Exhibit “A”

DOUBLE ESCROWS

“Double escrows” are dangerous because of the possibility that 1) a seller has been misled into selling the property for too little, 2) a buyer has been misled into purchasing for too much or 3) a lender and/or an assignee have been misled to loaning on property whose value has been artificially inflated. Escrow holders should not be liable in these situations, but if a lawsuit is filed, it will not matter whether you win or lose at trial - you will spend so much money in attorney’s fees that even if you win, you lose. On the other hand, most of these are legitimate transactions.

Note that the term “double escrow” includes the classic case where the purchase escrow is being funded with the proceeds of the sale escrow, but it also includes variations where the escrows do not close simultaneously and even where the escrows are handled by different companies.

Deciding whether to handle a double escrow must be done on a case-by-case basis. The attached supplemental instructions are tools that can be used in deciding whether we will handle any part of the double escrow. However, obtaining these signed instructions does not necessarily mean we can automatically handle the transaction. We still need to make our decision after considering the entire situation.

One of the supplemental instructions is a disclosure that the property is being re-sold for a profit. The second is a disclosure of the exact amount of both sales. Generally, if the sales price on the second sale is more than about 120% of the amount of the first sale, the underwriter may call for acknowledgements from the parties that the intermediary is purchasing/selling at a “profit”.

Generally, if the second sale is more than about 150% of the amount of the first sale, the underwriter may call for the parties to acknowledge the specific prices.

If the customers do not want to sign the supplemental instructions, we will very likely decide not to handle the title or escrow for either leg of the transaction.

The parties we need to sign the acknowledgments are the:

Seller,

Buyer,

Lender and

Lender’s assignee.

I realize that you do not always know who the lender’s assignee will be, but very often you do.

Exhibit “B”

[LOGO DELETED]
INTEROFFICE MEMORANDUM

Date:

July 31, 1 997

To:

See Distribution

From:

John P. Rapp

Subject:
FRAUDULENT REAL ESTATE TRANSACTIONS

The real estate industry has recently experienced a number of well publicized "scams” involving what are frequently referred to as "flips.” In most instances, a property will be bought and resold either on the same day or within a matter of days. The initial sale will be for a legitimate consideration representing the fair market value of the property. The second sale will be at a substantially inflated price with mortgage financing representing substantially all or all of the purported consideration. The inflated price and correspondingly inflated mortgage amount will be supported by questionable appraisals. The first buyer will frequently be a real estate company, purportedly investing in vacant and/or substandard residential properties. The second buyer will frequently be a nominee or "straw” buyer, never intended to be the real owner. The mortgage made by the second buyer will often be to a mortgage broker or mortgage banker, who will in turn have presold the loan to the investor or "table lender." Ultimately, the scheme collapses when the purchase money mortgages go into default. In some instances, the scheme will involve substantial numbers of properties located within an area of declining values.

Although the title insurer is a remote party, neither responsible for nor involved in the fraud, nonetheless, we want to distance ourselves completely from these types of transactions. Each of our Regions should immediately prepare Bulletins for our Offices, Agents and Approved Attorneys reminding them to immediately notify a designated Office once they become aware of any suspicious circumstances.

/ksf

Fraud RE Trans
Exhibit “C”

[LOGO DELETED]
Interoffice Memorandum
Date:

December 19, 1997

To:

Distribution

From:

Eric B. Salter

Subject:
Double Escrows

Effective immediately, no policy may be issued in any transaction involving a double escrow without approval from the regional underwriting department.  Approval is also required for the Company to act as escrow holder in any such transaction.  Though it has always been standard practice to exercise caution in these transactions, we have decided to require regional approval because it appears that the fraudulent use of double escrows is becoming more common.

In a typical double escrow, A sells the property to B, and B then resells the property at a higher price to C, who often obtains a purchase-money loan.  The second escrow usually closes concurrently with the first escrow or within a short time thereafter.   Some of these transactions are legitimate, but others have a fraudulent purpose.  Depending on the circumstances, the intended victim may be the seller in the first escrow or the buyer in the second, but more commonly it is the lender, or even another lender who buys the loan after closing.

For example, in one type of fraudulent scheme, B purchases the property from A at fair market value, then conspires with the second buyer, C, to artificially inflate the price on the second sale.  The object is to get C’s purchase-money lender to make a loan that exceeds the first sale price.  The first seller, A, is paid from the loan proceeds, and B and C pocket the difference.  Sometimes the lender is working in concert with B and C, in which case the fraud occurs after closing, when the inflated loan is sold to another lender at face value.

Some fraudulent schemes can be avoided by insisting on full disclosure to all parties, but this does not help where the intended victim is not a party to either escrow, as in the case where the loan is sold to a third-party lender.

Normally the Company will not be responsible for the losses that result from these fraudulent schemes, but we should nevertheless be cautious to avoid becoming an unwitting participant.

Copies of this memorandum should be distributed to all title officers, escrow officers and sales representatives.

EBS:jm

SUPPLEMENTAL INSTRUCTIONS

Date: _________________________

Title/Escrow No.: _______________

To: ____________________________________

The parties acknowledge that the subject property is simultaneously being acquired through ____________________________ Company Escrow No. ______________ and sold at a profit through ____________________________ Company Escrow No. ______________.

All other terms and conditions remain the same.

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

SUPPLEMENTAL INSTRUCTIONS

Date: _____________________

Title/Escrow No.: _______________

To: ____________________________________

The parties acknowledge that the subject property is simultaneously being acquired for a purchase price of $_________________ through _________________________________ Company Escrow No. ______________ and sold for a sales price of $_________________ through _________________________________ Company Escrow No. ________________.

All other terms and conditions remain the same.

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

__________________________________

EQUITY CREDIT LINE DEEDS OF TRUST  -  PAY-OFF PROCEDURE

We have had several claims involving the failure to obtain cancellation of an equity credit line at close of escrow.  In these claims, we issued a pay-off check to the lender, with a release shown as a “to-come” item; however, no instruction was given to the lender to cancel the line of credit.  Needless to say, the lenders never sent the releases and the borrowers continued to write checks against their lines of credit incurring as much as $35,000 in additional debt.

Other claims arise when, notwithstanding receipt of a payoff demand and confirmation of the payoff amount just prior to close, the loan is still not paid off upon close of escrow.  These claims occur because the borrower continues to write checks up to the date of closing and the amounts drawn upon have not cleared the account at the time escrow confirms the payoff figure.  As a result, the lender honors these amounts and refuses to release the deed of trust securing the equity credit line until the additional amounts are paid.

Each of these situations can be prevented by first recognizing that the deed of trust to be paid off secures an equity credit line loan.  This determination should be made by the title examiner. Disclosure on the commitment provides notice to escrow, which can then require the seller/borrower to instruct the lender to freeze or close off the account prior to close of escrow.

To address equity credit line situations, the following steps must be taken:
A.
Underwriting Procedure

Title examiners review the deeds of trust shown as exceptions in the commitment.  If a deed of trust contains provisions indicating that it secures an equity line of credit, the examiner uses requirement DR22(B), which alerts escrow to the line of credit deed of trust.  The caption of a document alone may not be sufficient to indicate that it is an equity credit line deed of trust.  That information, however, is usually readily apparent from the clause on the face page of the deed of trust describing what the deed secures, or may be set forth in a rider.

B.
Escrow Procedure

If a commitment indicates that a deed of trust secures a line of credit, you must:

1.
Order a request for payoff of the loan and a full release.  The request for payoff must include an attachment containing the following language:



“We understand that your loan is an equity credit line or revolving line of credit loan.  You are therefore cautioned to take the proper action necessary to ensure that the amount shown on said demand will satisfy the entire debt and upon receipt of payment in accordance therewith, to deliver a deed of full reconveyance.”


2.
Obtain from all borrowers a letter of instruction to the lender directing that the line of credit be cancelled.  (Use the Equity Credit Line Termination and Agreement of No Further Advances letters in Impact, Section 3, Demands, for this purpose.)  The instruction must be sent to the lender along with the payoff request. Alternatively, you may incorporate the signed instruction from the borrowers into the request for payoff or obtain the form of instruction used by the lender to cancel such accounts.  (We should not, however, rely on the lender to automatically send this form.)


3.
Obtain an instruction from all borrowers stating the approximate balance due and agreeing not to make further charges.  (Use the Affidavit Regarding Equity Line of Credit Balance and Additional Charges form for this purpose.  This Affidavit pulls up with the instructions letters noted in #2, which are in Impact, Section 3, Demands.)

4.
When confirming a payoff figure prior to closing, also confirm that the lender has received the instruction to cancel the credit line AND that the account has been frozen.


5.
Send a copy of the signed cancellation instruction with your recording package.

Note:  Not all revolving credit line deeds of trust are apparent to the examiner from the face page of the document.  Accordingly, there may be times when you are, in fact, dealing with a revolving line of credit deed of trust but have not been alerted to that fact on the commitment.  You should therefore be alert to any indication from the lender, either verbally or on the written payoff statement, or from the borrowers, real estate agent, etc. that you are, in fact, dealing with an equity credit line.
ESCHEAT OF UNCLAIMED FUNDS

A.R.S. §44-307 provides for the reporting of abandoned property by the escheat of funds annually to the Department of Revenue for all unclaimed property with a last activity date of more than five years.  Escheated funds include stale dated, uncashed checks on the outstanding check list and dormant funds on the trial balance held pending the location of a payee.  Funds that would not be escheated are those monies held pending (1) instructions from multiple payees or (2) resolution of a dispute regarding ownership of the funds.
Our escheat procedure is as follows for all files containing unclaimed funds: 

1.  A diligent search must be made to locate the payee(s) and disburse the funds.

2.  The escrow officer must send a letter to the payee at the payee’s last known address for all amounts $50 and over (this is “due diligence” per State requirements).  The file is to be held for 30 days pending response from the customer.  A form letter to be used for this purpose is contained in Impact, Section 9, Accounting – Stale Dated Letter with Signature.

3.   If a diligent search to locate the payee(s) proves unsuccessful, or if there is no response to the letter, then:


(a)  $15.00 or less.  For unclaimed funds of $15.00 or less, contact the Dormant Funds Department (“DFD”) in order to transfer the funds from the escrow file to the overage account.  Overage account fund checks are issued once a year by DFD to LandAmerica and taken as Unclaimed Funds Charges using rate code 538.


(b)  $15.01 – 25.00  For amounts between $15.01 and $25.00, a separate check for each file will be issued by DFD. The check will be issued for the balance in the file and taken as Unclaimed Funds Charges using rate code 538.
(c)  Over $25.00.  For amounts over $25.00, the complete escrow file must be sent to DFD. The file will be reviewed to verify the effort to locate the customer and DFD will continue to search if any part of the due diligence is not complete.  If the customer still cannot be located, a check for $25.00 is issued for the unclaimed funds charge (rate code 538 – Arizona address only) and a check for the balance will be issued to LAUFD.  

NOTE:  The $25.00 unclaimed funds charge cannot be issued if the payee’s address is outside    

               the State of Arizona.  In such a case, the $25 must be included in the total amount of the   

               escheat check issued to the LandAmerica Unclaimed Property Department (“LAUPD”).   

               The check should be in the amount of the funds to be escheated.  

(d) The Escheatment Form MUST be completed by DFD.  Once completed, DFD will submit the Form to LAUPD, which will e-mail a return verification to DFD.  A copy of the verification must be included with the escheat check when DFD submits it to LAUPD.  

4.  The unclaimed funds will be deposited into an escheat escrow account at LAUPD and, unless we hear from the payee within the statutory 5-year period, will be escheated by LAUPD to the State.

ESCROW FILE ASSEMBLY

All escrow files are to be assembled in the following order:

A.  The following documents should be attached to the left side of your escrow folder with number one on top:

1. Final Receipts and Disbursement

2. Preliminary Receipts and Disbursement

3. HUD I Settlement Statement, final and estimated

4. Title and Escrow Fee worksheet

5. Money receipts

6. Check copies

7. Transfer of Funds form, if applicable

8. Invoice For Fees, if applicable

9. 1099 forms

B.  The following items should be “clipped” together on the right side of your escrow folder:

1. Holdback Agreement/undisbursed funds instructions

2. Addendum/Supplement to Escrow Instructions, most current on top

3. Purchase Contract and/or Escrow Instructions

4. Terms and Conditions

5. Notice of Title Policy Discounts

6. New loan instructions

7. Assumption and/or Status Statements

8. Payoff Statements and/or Demands

9. Invoices for payment, i.e. insurance, termite inspection, etc.

10. Water Search, if applicable

11. Copy of the Commitment

12. Copy of the Recording Instruction/package.

13. Correspondence in date order

(All correspondence received should be date stamped.)

After the escrow transaction is closed, in outlying counties, the following should be indicated on the outside of the escrow folder (near the tab):

1. Destroy date (5 years from the date the file is sent to storage). 

For all counties, if the file is one approved by the County Manager to be kept permanently: the following should be indicated on the outside of the escrow folder (near the tab):

1.  “ DO NOT DESTROY.”

Files with to/come items or funds held after closing should be kept in a separate location from your other closed files and reviewed monthly.

If you are using file dividers, the documents described in Section A, above, will go under the tab “Accounting.”

EXCHANGE TRANSACTIONS

(AKA 1031 EXCHANGES, DEFERRED EXCHANGES OR STARKER TRUSTS)

All exchange transactions are to be placed through the LandAmerica Exchange Company and all exchange funds must be invested by this entity.  The ONLY employees authorized to conduct the exchange portion of such a transaction are those officers of LandAmerica who have attended LandAmerica’s exchange class.  If you are presented with an exchange transaction, contact your County Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor for the name of the appropriate employee to handle the exchange. 

More information on the LandAmerica Exchange Company can be found on the LandAmerica Intranet site under Transactions Services – 1031 Exchange.

EXPIRATION OF MORTGAGES AND DEEDS OF TRUST

Effective August 22, 2002, the Arizona legislature has provided a mechanism for eliminating old mortgages and deeds of trust from a property’s chain of title.  A.R.S. §33-714 provides that a mortgage or deed of trust that is not otherwise satisfied or discharged automatically expires at the later of:

1.  10 years after the final maturity date or last date fixed for payment IF the final maturity date or last date fixed for payment can be determined from the recorded document; or

2.  50 years after the recording date IF the final maturity date or last date fixed for payment cannot be ascertained from the recorded document.

A beneficiary may record a Notice of Intent to Preserve Mortgage or Deed of Trust.  If such a Notice is recorded, then the expiration date of the mortgage or deed of trust is 10 years after the recording date of the Notice.  

The statute expressly provides that expiration of a mortgage or deed of trust pursuant to this statute “is equivalent for all purposes to a satisfaction, reconveyance, release or other discharge of the lien.”  
This law will not affect our current underwriting practice of generally not showing a deed of trust/mortgage more than 36 years old.  In addition, however, we will not call for the release of, or show in Schedule B, any mortgage or deed of trust that has expired pursuant to either of the shorter 10 year periods set forth above.  

FIRPTA - FOREIGN INVESTMENT IN REAL PROPERTY TAX ACT

This memorandum provides a brief summary of FIRPTA and sets forth the escrow procedures you are to follow to ensure compliance with the Act.  A flow chart of the FIRPTA rules is also attached.

I.
General Analysis of FIRPTA

A.
Purpose and Definitions
Section 1445 of the Internal Revenue Code requires that all buyers of real property owned by a “foreign person” withhold and pay to the IRS 10% of the “amount realized” on the sale unless certain exceptions apply.  The purpose of this statute is to ensure collection of a foreign person’s tax on the disposition of real property owned by that person in the United States.  The IRS accomplishes this result by imposing withholding and reporting requirements on the buyer.  This, in turn, leads to our holding the necessary funds and making the required remittance on behalf of the buyer.

“Foreign person” includes a non-resident alien individual or a foreign corporation, foreign partnership, foreign trust or foreign estate.  The term does not include a resident alien individual. A resident alien is one who has a “green card” or indicates he/she falls within the “substantial presence” test.  As noted in Part D, below, having a social security or taxpayer identification number does NOT make a person a resident alien.  

“Amount realized” is essentially the sales price for the property. Under this definition, the amount to be withheld is NOT affected by the amount of cash paid by the buyer.  For example, withholding on the full purchase price is immediately due even if payment is deferred by installment sale.   Consequently, if the cash paid at closing is not sufficient to meet the 10% withholding requirement, the seller will need to provide cash at closing sufficient to cover the shortfall or apply for a withholding certificate (discussed below).

B.
Reporting and Withholding Requirements

Unless an exception from withholding applies, the buyer must report the sale to the IRS on Forms 8288 and 8288-A (available on the IRS web site at http://www.irs.gov) and pay 10% of the amount realized (sales price) to the IRS within 20 days of the date of sale.  If an application for a withholding certificate is filed on or before the date of sale, this deadline is extended to the 20th day after the IRS accepts or denies the application.

C.
Exceptions

There are several exceptions to the withholding requirement. Those we are most likely to encounter include:


1.
Seller is not a foreign person.  A buyer may rely on the seller’s certification, signed under penalty of perjury, affirming that the seller is not a foreign person and containing the seller’s name, address and social security number or taxpayer identification number (“TIN”).


2.
Residence purchased for $300,000 or less.  If the property is acquired for use as the buyer’s residence (as defined by the IRS) and the sales price is $300,000 or less, no withholding or reporting is required.  This exception only applies if the buyer is an individual. 


3.
Non-Recognition Notice.  No withholding is required if the seller provides a written notice, signed under penalty of perjury, stating that it is exempt from U.S. tax under a non-recognition provision of U.S. tax law or international treaty.


4.
Withholding Certificate. The seller may file an application for a withholding certificate to reduce or eliminate the 10% withholding.  If the IRS approves the application, the amount to be paid to the IRS is reduced by the amount stated in the certificate.  The IRS is to respond within 90 days of receipt of an application.  During this 90-day period, the full 10% must still be withheld.


5.
The “amount realized” by the seller is zero.  REMEMBER:  “amount realized” means more than cash proceeds received by the seller.  It can also include the amount of any carryback note, the value of other property transferred or to be transferred to the seller, or the amount of any liability assumed by the buyer.

D.
Social Security/Taxpayer Identification Numbers and 1099 Reporting

A foreign person can obtain a social security number (“SS#”) or taxpayer identification number (“TIN”).  (A TIN is an employer identification number of a business or an identification number assigned by the IRS.) Having such a number, however, does not make that person/entity a resident alien.  Thus, unless one of the exceptions noted in Part C applies, we must withhold 10% of the sales price regardless of whether a foreign seller has a SS# or TIN.

A SS# or TIN is, nevertheless, critical to closing the transaction.  Effective November 3, 2003, FIRPTA requires that a foreign seller’s SS# or TIN be included on Form 8288 and on an Application for Withholding Certificate.  If it is not on Form 8288, the IRS will still process the payment but will not provide a receipt (Form 8288A) until the seller provides the number – meaning that the seller may not receive credit for the payment.  The IRS also will not process a Withholding Certificate without a SS# or TIN.  It is therefore critical to determine as soon as possible whether a foreign seller has a SS# or TIN.  

If a foreign seller does not have a SS# or TIN, two options are available:

1.  It takes approximately 2-6 weeks to obtain a TIN from the IRS. If there is sufficient time to do so prior to closing, the seller should be advised to make application immediately.

2.  The seller can complete IRS Form W-7.  This form is available on the IRS website at http://www.irs.gov  Form W-7 may be sent to the IRS along with Forms 8288, 8288A and the 10% payment.  Note: This package is NOT sent to the usual FIRPTA filing address but is sent to the address shown on the W-7 Instructions.  If the seller is filing an Application for Withholding Certificate, Form W-7 can be sent along with the Application.  The IRS will then process the packages as usual.

NOTE:   There is an issue with using Form W-7 at close of escrow that involves 1099 reporting requirements.  1099 reporting must still be done for foreign sellers.  Generally, we will not close a transaction without a seller’s SS# or TIN for 1099 purposes.  Because the W-7 will not be processed until after closing, however, if we use option #2 above, then we will not have a SS# or TIN at closing.  To address this situation, IF the seller completes the W-7 with the branch’s address as the mailing address and we send the W-7 to the IRS with Forms 8288, 8288A and the 10% payment, we can close the transaction.  When the IRS sends us back the SS# or TIN, we can then complete the 1099 form. 
If the seller is sending the W-7 to the IRS along with his/her Application for Withholding Certificate, we can still close if the seller provides us with a copy of the completed W-7 and the Application for Withholding Certificate and completes our Notice of Application for Withholding Certificate.  The escrow officer, however, will need to follow-up with the seller or his/her accountant to ensure that we get the SS# or TIN to complete the 1099 form.  (Recall that we still need to hold the 10% until the IRS has provided its response to the Withholding Application.)
E.
LLCs or Subchapter S Corporations or Similar Entities

Withholding is required if an owner of a “disregarded entity” is a foreign person.  A “disregarded entity” may be an LLC or Subchapter S corporation, i.e. one where the entity itself is not taxed – rather, the tax passes through to the owners.  If you are dealing with an entity as a seller that you believe may be a foreign entity or have members/partners/etc. who may be non-resident aliens, you will need to have the attached Certification of Non-foreign Status by Corporation, Partnership, Trust or Estate executed by a principal, trustee or executor.  If the signer indicates that the entity is a disregarded entity, then the owner of the disregarded entity will be considered the transferor and will need to provide the certification.

F.
1031 Exchanges

1031 Exchanges are subject to close scrutiny to determine whether they qualify for an exemption.  A Notice of Non-Recognition Transfer procedure (the notice wherein the seller certifies that withholding is not required because there will be no taxable gain) may not be used in either (1) a simultaneous exchange if there is any “boot” or (2) a deferred exchange.  If you have any questions involving the application of FIRPTA to such exchanges, contact the Legal Department. 

II.
Escrow Procedures.

(Unless otherwise noted, the following referenced forms are in Impact, Section 70, FIRPTA.)

To ensure compliance with FIRPTA, the following steps must be taken in every transaction which involves, or which you believe may involve, a foreign seller:

A.
A Tax Notice to All Buyers and Foreign Sellers of U.S. Real Property Interests and an Addendum to the purchase contract setting forth the statutory requirements must be executed by all parties.

B.
A Certification of Non-Foreign Status (individual or corporate, as applicable) must then be completed by the seller.  If the seller completes this form in its entirety, no further action need be taken. Note that if the seller is a foreign corporation that has elected to be treated as a domestic corporation, the seller must provide us with a copy of the IRS’s acknowledgment of the election, which must then be attached to the Certificate.

C.
If the seller cannot complete the appropriate Certification of Non-Foreign Status, then, if the sales price is $300,000 or less and the property is residential, the buyers can execute a Buyer’s Affidavit stating that they are acquiring the property for use as a residence.  If all buyers complete this Affidavit, no further action need be taken.

D.
If the seller cannot complete the appropriate Certification of Non-Foreign Status and if the sales price of a residence exceeds $300,000 or the property is non-residential, then:  


1.
Forms 8288 and 8288-A must be completed AND 10% of the amount realized must be withheld from the foreign seller’s proceeds. (See Part B, above, for the IRS website to obtain those forms.) Those funds, along with Forms 8288 and 8288-A, must be forwarded to the IRS no later than 20 days after close of escrow.   (Note:  If the proceeds are not sufficient, the seller must bring in funds to meet the 10% withholding requirement.)  The Forms and funds should be sent to the IRS address shown on the General Instructions to Form 8288.  Any mailings to this address should be by Federal Express or other form of mailing that includes a tracking number and proof of delivery date. (See Part I.B, above, for how to obtain these forms.)  (If a Form W-7 is being included, see the additional requirements in Part I.D, above.)



NOTE:  A copy of form 8288A (Copy C) must be provided to the buyer BUT you will need to block out from that copy the seller’s social security number.  For more on this topic, see the memo on Social Security Numbers.


2.
If an Application for Withholding Certificate has been filed, the seller should complete the Notice of Application for Withholding Certificate.  You will then still need to complete Forms 8288 and 8288-A and withhold the full 10% of the sales price.  DO NOT, however, file the forms or transmit the funds UNTIL you have received either a Notice of Denial or a Withholding Certificate from the IRS.  (The IRS has 90 days to act on an application.)  If a Notice of Denial is received, the full amount withheld and the completed forms must be transmitted to the IRS within 20 days of the date the IRS mailed the Notice.  If a Withholding Certificate is received, the amount stated in the Certificate and the completed Forms, with a copy of the Certificate attached to Form 8288, must be transmitted to the IRS within 20 days of the date the IRS mailed the Certificate.  (See Part II.D.1, above, for the mailing address and requirements.) Any remaining funds can be disbursed to the seller.  (The Notice of Application is in Impact but eh Application itself is not.  The sellers will need to obtain the Application  from their accountant.)  If a Form W-7 is being included, see the additional requirements in Part I.D, above.


3.
If the seller provides a Notice of Nonrecognition of Gain or Loss on Transfer, signed under penalty of perjury, stating that the seller is not required to recognize any gain or loss on the transfer because of a non-recognition provision of the Internal Revenue Code or international treaty, you must send a copy of the notice, together with a cover letter setting forth the buyer’s name, address and social security number, to the IRS address shown on the General Instructions to Form 8288.  This notice must be transmitted within 20 days of the date of transfer.

E.
Originals of all documents not sent to the IRS, and copies of all documents sent to or received from the IRS, must be kept in the escrow file for five years.

F.
The FIRPTA Flow Chart, attached hereto, is also included in Impact, Section 70, for your use in determining the applicability of FIRPTA to your transaction, the appropriate forms to use and the applicable deadlines.

III.  Special Considerations. 

A.
Actual Knowledge. 

 An agent of a buyer or seller who has actual knowledge that an affidavit is false, is liable for the tax and can be subject to civil and criminal penalties.  While it is questionable whether we would be deemed an “agent” of the buyer or seller under FIRPTA if, despite the seller’s execution of a Certification of Non-Foreign Status, you actually know that the seller is a foreign individual/entity, we should notify both parties of that fact and take the steps noted in Part II, above.

B. Joint Ownership/Foreign Corporations/Foreclosures. 

 Special considerations apply for transfers involving (1) property owned jointly by a foreign person and a U.S. citizen/resident, (2) property owned by two or more foreign persons, (3) foreign corporations that have elected to be treated as domestic corporations and (4) foreclosures and deeds-in-lieu.  If your transaction involves any of these situations, contact the Legal Department for further assistance.

C. Tax/Legal Advice.  

The parties, and particularly sellers, often inquire what they can do to obtain release of all or part of the held funds, to reduce the amount withheld, to complete a withholding certificate, etc.  We should NOT provide any advice to the parties in this regard.  If the parties have any such questions, they should be advised to seek the advice of their attorney, accountant or the IRS.

FIRPTA FLOW CHART

IRC Section 1445 - Withholding Obligation of Transferee

	Is transferor a “foreign person” as defined by FIRPTA*
	NO

→
	Seller to execute Certification of Non-foreign status (individual or entity)
	→
	No Withholding Required

	                       ↓ YES
	
	
	
	

	Is property to be used as residence with sales price $300,000 or less?
	YES

→
	Buyer to execute affidavit of residence and sales price of $300,000 or less
	→
	No Withholding Required

	                       ↓ NO
	
	
	
	

	Withhold 10% of sales price and complete Forms 8288 and 8288A **Complete Form W-7 if needed.***

NOTE: If cash proceeds are not sufficient, Seller must bring in the difference.
	
	
	
	

	
	
	
	Seller to execute Notice of Application for Withholding Certificate & provide copy of Withholding Certificate. Must withhold 10% of sales price until receipt of IRS response (usually 90 days after filing application). Then remit response, amount specified therein and completed forms to IRS within 20 days. Refund any difference to the Seller. (If W-7 submitted, need copy****)
	

	Application for withholding certificate filed?
	YES

→
	
	

	                       ↓ NO
	
	
	

	Remit funds and completed forms to IRS no later than 20 days after close of escrow.
	
	
	
	


* “Foreign person” means a non-resident alien individual or a foreign corporation/partnership/trust/estate.  A resident alien is NOT a foreign person. (Resident aliens generally will have a green card or indicate they fall within the “substantial presence” test.)

** If the property is being acquired through foreclosure or deed-in-lieu, special withholding rules apply. Contact the Legal Department for further advice.

*** If sending in a W-7, need to include branch address as mailing address & send package to W-7 IRS unit location (address on instructions to W-7 form). On receipt of SS#/TIN, complete 1099 form.

**** Escrow officers will need to calendar follow-ups with the seller or accountant to obtain SS# or TIN to complete 1099 form. 

Exceptions to FIRPTA Withholding:


1.
Seller is not a foreign person.  A buyer may rely on the seller’s certification, signed under penalty of perjury, affirming that the seller is not a foreign person and containing the seller’s name, address and social security number or taxpayer identification number (“TIN”).


2.
Residence purchased for $300,000 or less.  If the property is acquired for use as the buyer’s residence (as defined by the IRS) and the sales price is $300,000 or less, no withholding or reporting is required.  This exception only applies if the buyer is an individual. 


3.
Non-Recognition Notice.  No withholding is required if the seller provides a written notice, signed under penalty of perjury, stating that it is exempt from U.S. tax under a non-recognition provision of U.S. tax law or international treaty.


4.
Withholding Certificate. The seller may file an application for a withholding certificate to reduce or eliminate the 10% withholding.  If the IRS approves the application, the amount to be paid to the IRS is reduced by the amount stated in the certificate.  The IRS is to respond within 90 days of receipt of an application.  During this 90-day period, the full 10% must still be withheld.


5.
The “amount realized” by the seller is zero.  REMEMBER:  “amount realized” means more than cash proceeds received by the seller.  It can also include the amount of any carryback note, the value of other property transferred or to be transferred to the seller, or the amount of any liability assumed by the buyer.

FOR-SALE-BY-OWNER (“FSBO”)TRANSACTIONS

A.
Lead Based Paint Disclosure Requirements.


The federal Residential Lead-Based Paint Hazard Reduction Act of 1992 (the “Act”) requires sellers of residential housing built before 1978 (“target housing”) to disclose to buyers the presence of lead-based paint or lead-based paint hazards and to provide them with certain documentation regarding such hazards.  Buyers are also given a 10-day period within which to conduct a risk assessment or inspection of the premises for lead-based paint hazards. The Act and implementing regulations also require that contracts for the sale of target housing include an attachment addressing these disclosures. Failure to comply may result in, among other things, a fine of up to $10,000 per violation and treble damages for any injuries to the buyer.


Lines 140-153 of the 2005 Residential Real Estate Purchase Contract specifically address these statutory requirements.  In a for-sale-by-owner situation, however, where our escrow instructions are often the only sales agreement between the parties, the seller still needs to comply with the contractual notice requirements.  Accordingly, as a service to FSBO customers only, we will provide the attached Seller’s Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards in every for-sale-by-owner transaction.  This form is in Impact, Review or Delete.  The most up-to-date form, however, can be found on the following website: www.epa.gov/lead/leadbase.htm - under Forms and Instructions, click on the Sample Form for “Seller’s Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards.”  If the seller indicates that the form is inapplicable because the residence was built after January 1, 1978, that fact should be noted on the form and retained in the escrow file.

B.
Septic and Other Alternative Waste Disposal Systems.


On January 1, 2002, Arizona Department of Environmental Quality (“ADEQ”) rules governing the transfer of certain septic tank and other alternative waste disposal systems went into effect.  These rules require that, as part of a property transfer, certain systems be inspected and a Form A316, Report of Inspection and Notice of Transfer of Ownership, be filed with a designated local health or environmental agency.  The Form must be submitted within 15 days after a property ownership change.  Submittal of the Form authorizes the buyer to continue to use the system.  Effective January 1, 2003, these rules will apply to all septic and alternative waste disposal systems.


Effective July 1, 2006, additional rules went into effect requiring any person transferring a property served by an on-site wastewater treatment facility (either conventional septic tank system or an alternative system) to have a transfer of ownership inspection of the facility performed.  The rules require the transferor to provide the transferee certain information prior to transfer of the property.  The transferee is then required to complete ADEQ’s Notice of Transfer from and submit it to ADEQ within 15 days of closing.
We will NOT be involved with apprising parties as to whether their property or system falls within these rules nor will we provide or prepare the Form for them.  If requested by the parties, however, we will forward the completed Form and fee to whichever county office they direct.  (You should get this direction in writing. The back of Form A316 lists the appropriate government office for filing in each county.)  As a service to FSBO customers only, however, we will print out and provide to the buyers and sellers a packet of information from ADEQ’s website (noted below).  The information should include ADEQ’s page on Permits: Wastewater Design Review, ADEQ Form A316, ADEQ List of Provider Categories and ADEQ Recommended Inspection Checklist.  We cannot advise them on compliance with the rules but can recommend that they contact ADEQ with any questions they may have.  You should also note in your file that the packet was provided to the parties.

The ADEQ rules and other information, as well as the Notice, can be found online utilizing the search term “Form A316,” at:

http://www.azdeq.gov/environ/water/permits/onsitenot.html  
Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards(For Housing Built Prior to 1978)

Lead Warning Statement

Every purchaser of any interest in residential real property on which a residential dwelling was built prior to 1978 is notified that such property may present exposure to lead from lead-based paint that may place young children at risk of developing lead poisoning.  Lead poisoning in young children may produce permanent neurological damage, including learning disabilities, reduced intelligence quotient, behavioral problems, and impaired memory.  Lead poisoning also poses a particular risk to pregnant women.  The seller of any interest in residential real property is required to provide the buyer with any information on lead-based paint hazards from risk assessments or inspections in the seller’s possession and notify the buyer of any known lead-based paint hazards.  A risk assessment or inspection for possible lead-based paint hazards is recommended prior to purchase.

Seller’s Disclosure

(a)
Presence of lead-based paint and/or lead-based paint hazards (check (i) or (ii) below):

(i) ____

Seller has knowledge of lead-based paint and/or lead-based paint hazards in the housing (explain).

______________________________________________________________________

(ii) ____
Seller has no knowledge of lead-based paint and/or lead-based paint hazards in the housing.

(b)
Records and reports available to the seller (check (i) or (ii) below):

(i) ____

Seller has provided the purchaser with all available records and reports pertaining to lead-based paint and/or lead-based paint hazards in the housing (list documents below).



______________________________________________________________________

(ii) ____
Seller has no reports or records pertaining to lead-based paint and/or lead-based paint hazards.

Purchaser’s Acknowledgment (initial)

(c) ____
Purchaser has received copies of all information listed above.

(d) ____
Purchaser has received the pamphlet Protect Your Family from Lead in Your Home. Available online at: http://www.epa.gov/opptintr/lead/leadpdfe.pdf
(e) ____
Purchaser has a 15-day contingency period from the date of its signature below to exercise the option to conduct a lead-based paint inspection or risk assessment at its own expense for the presence of lead-based paint and/or lead-based paint hazards.  The Purchaser may withdraw from this purchase obligation by providing written notice to the Seller on or before this date.  The Purchaser will be entitled to a refund of earnest money if the Purchaser obtained an independent lead-based paint inspection or risk assessment performed by a Certified Lead-Based Paint Inspector or Risk Assessor, as applicable, and the Purchaser provides the Seller with a copy of the lead-based paint inspection or risk assessment report.

Certification of Accuracy

The following parties have reviewed the information above and certify, to the best of their knowledge, that the information they have provided is true and accurate.

_______________________
___________

_______________________
___________

Seller






Date

_______________________
___________

_______________________
___________

Seller






Date

FOREIGN FUNDS

A.  International Transfers of Funds Outside the U.S.A.

Wire transfers of funds to a bank outside the United States or Puerto Rico are to be handled in the same manner as domestic wire transfers.  We will not handle the transfer of funds out of the Country in any currency other than U.S. Dollars.  For the transfer of funds into escrow in other than U.S. Dollars, see Part B, below. 

B.   International Transfers of Funds to the U.S.A.

Effective November 21, 2005, we will no longer accept foreign checks for deposit.  Any funds required for closing from a foreign country must be deposited by wire only.  This change has been made for the following reasons:

1.  Our bank has implemented a procedure for all checks drawn on a foreign bank, regardless of whether the check specifies U.S.D. (i.e. U.S. Dollars) or U.S. funds and regardless of whether the check is a personal check, corporate check or cashier’s check.  All such checks are now sent to the bank’s collection department to await verification from the foreign bank of availability of funds.  At the time the check is sent to the collection department, the bank debits our account for those funds, resulting in an overdraft of our escrow file.  The verification process can take 4-6 weeks. We understand that other banks are following similar procedures.

2.  In addition, funds coming from foreign countries are susceptible to scams.  One of the most common is perpetrated by individuals who attempt to defraud title companies or others of large sums of money.  It generally operates like this:  A purchaser of real estate (either an individual or a corporation) tenders to a title company a very large check drawn on a foreign bank.  The check exceeds the amount needed to close.  The purchaser then requests a refund for the overage.  By the time the purchaser’s check bounces, he is long gone with the “refund.”


3.  We have suffered losses in accepting checks from foreign banks in two other scenarios:  (a) local banks will charge a foreign fund transfer fee to convert the funds to U.S. Dollars and/or (b) daily fluctuations in the exchange rate can result in insufficient payoff funds when foreign funds are converted to U.S. Dollars.  

FORGERIES/FRAUD – RED FLAGS
One of the major areas of loss prevention in which all employees can assist is the detection of forgeries.  It is imperative that each employee believes 100% in the propriety of the file or matter on which he or she is working.  Accordingly, if you feel that anything is wrong, whether because of a red flag or “gut” feeling, that red flag or gut feeling needs to be expressly communicated to your County Manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor or the Legal Department.  

In addition to an examination of the signatures on relevant documents, the following are red flags that should alert you to a situation potentially involving a forgery:

Red Flag No. 1: Uninsured Deed, Mortgage or Deed of Trust

Since real estate transactions are rarely closed without title insurance, UNINSURED DOCUMENTS REQUIRE SPECIAL ATTENTION and inquiry into their authenticity.  The following should be checked:  (1) the spelling of the parties’ names, since a typical feature of forgeries is the misspelling of names; (2) the grantor’s signature as compared with prior recorded documents; (3) the affidavit of value or deed to determine whether consideration was given for the deed and, if not, why not, and (4) the status of the notary through the Secretary of State’s Office (if the notary is not registered, the title should not be insured).  In proper cases, the notary and/or grantor named in the document can also be called to verify that the transfer was genuine. Your commitment may also include a requirement calling for execution of an Uninsured Deed Declaration (see Impact, Section 8, Title). 
Red Flag No. 2: No Existing Deed of Trust or Mortgage

In this type of transaction, the buyer presumably paid cash and did not need new financing to acquire the property.  In today’s economy, the absence of new financing is so rare that the possibility of forgery should be considered and an appropriate investigation made.  

Red Flag No. 3: Recent Release of Mortgage/Deed of Trust Independent of Any Real Estate Transaction

To increase the apparent equity in property, a forger will place on record a forged release of a mortgage or reconveyance of a deed of trust.  Such releases usually occur independent of any real estate transaction and may be accompanied by a substitution of trustee.  There will obviously have been no funds sent to the existing mortgagee/beneficiary.  Shortly after recording the release, a new loan is sought or the property is sold.  This situation leaves the title insurer to pay off the mortgagee/beneficiary of the “released” lien following the default of its loan.

Red Flag No. 4:  Last Minute Ownership Changes

In transactions in which only a loan policy is requested, a deed may be tendered just prior to closing to change the ownership of the property either by conveying to new parties or making changes among co-tenants or partners.  Many times this uninsured deed (being created in our closing) is forged.  It is especially important in such cases to verify the identity of the parties, preferably by picture identification.

Red Flag No. 5:  Rush Closing

Any excessive demand for speed should be regarded with suspicion.  The forger’s plan is to attempt to create immediate deadlines in order to prevent the closer from making otherwise prudent inquiries and obtaining needed verifications.

Red Flag No. 6: Subordination Agreement

Extreme caution should be exercised any time the title report shows an existing loan and the borrower supplies us directly with a Subordination Agreement subordinating that loan to a new loan.  This is particularly troublesome if the second loan results in the property being over-encumbered.

Red Flag No. 7:  Hard Money Lender

One of the reasons we are reluctant to handle transactions involving hard money lenders is because such transactions often involve forgeries by which the “borrower” obtains a large sum of cash and promptly defaults, leaving the title insurer to pay-off the lender.  (See Hard Money Lender Memo.)

Red Flag No. 8:  Drop-In Customers

Transactions involving forgeries are often brought in by “drop-in customers.”  These customers are difficult, if not impossible, to contact outside of the office.  This type of forger will utilize a fictitious address or a letter drop service and/or a telephone number connected to an answering service.  If you are having difficulties contacting the customer, before closing the transaction you should verify that the address and telephone number given connect to an actual place of business or residence and that they can be traced.

Red Flag No. 9:  Unimproved Property

A forger usually wants to be able to enter upon the property and, if necessary, to show it to prospective victims without fear of discovery by the true owner.  Consequently, if the property is unimproved land or the owner is not residing on the property, the owner’s identity must be verified.

Red Flag No. 10:  Visibly Altered Documents

Erasures, white-outs, differences in type between different portions of the document, etc. may indicate the document is forged.

Red Flag No. 11:  Buyer/Borrower walking away with money

Whenever a check for net loan proceeds is cut directly to the buyer or borrower, you should be alert to a possible fraudulent situation.  Often in these situations, you may also be asked to alter the HUD.  Any transaction where a buyer or borrower is walking away with money or where you are requested to alter the HUD in a way that does not reflect your transaction, should be reviewed extremely carefully.  Lender approval of the disbursal should be verified and the HUD must reflect your actual transaction. 
Red Flag No. 12: Funds Going Out of the Country or to One Other than the Seller

Frauds have occurred when the seller, usually on a forged deed, requests that proceeds be wired to a foreign account, to a precious metals dealer or to an individual or entity other than the seller with no otherwise known involvement in the transaction.  Often, this request is made at closing in a rush situation and may, again, involve a request that you alter your HUD in a way that does not accurately reflect your transaction.  Be cautious anytime such an unusual request regarding disbursal of proceeds, or request to alter a HUD, is made.   (You will also want to review the memo on Foreign Funds in the event you have a legitimate transfer to or from a foreign country.)

Red Flag No. 13: Third Party Disbursements

See memo on Third Party Disbursements in this Manual.
FORGERY DETECTION PROGRAM

This memo will explain the Company’s Forgery Detection Program, which grants cash awards to any Company or Agent employee who has prevented a loss by detecting a forgery.  The purpose of the Forgery Detection Program is to provide impetus and increased motivation to uncover forgeries before title evidence is issued.  In this regard, any employee of a direct operation or of an Agent may be eligible for an award since detection of forgeries can be made at any stage of a transaction.

The following guidelines apply to the Program:

1.
For the cash award to apply, the forged document must be of a type which, if not discovered, would affect the policy coverage requested.

2.
The amount of each award is $500.00.

3. There will be one award per transaction.  The award will be apportioned if more than one person contributes to the detection of the forgery.

4. The employee’s supervisor (County Manager, Branch Manager, or Agency Manager, as applicable) will send an award request and appropriate documentation to Arizona State Counsel for review.  The request should be as complete as possible, so a determination can be made quickly, and include the following:

(a)  A detailed memorandum outlining the facts of the transaction, how the discovery of the forgery occurred and what steps were taken to “cure” the forgery and prevent a loss.  Supporting documentation should include copies of the forged document and all documents showing comparative signatures, with the appropriate signatures highlighted and labeled, e.g. “questioned signature.”  

(b)  The employee’s social security number and employee number, if applicable.

(c)  Any other documentation helpful to make an award determination.  

5. Once a determination is made that an award is appropriate, the $500.00 payment will be made by check from the Company.  The funds will not be subject to withholding at the time the award is issued; however, they will be deemed part of the employee’s taxable gross income at year end and included in the W-2s or 1099s issued at year end.

6.  If an award is not appropriate, that determination will also be communicated to all concerned.

The Forgery Detection Program has obvious benefits to the Company and Agents and provides a tangible “thank you” to employees and agents when their alertness detects a forgery, which results in avoidance of a loss. To assist you in this regard, please review the memo on Forgeries, which provides a list of red flags that may help you identify forged documents.  Each employee should review this list since many forgery losses can be avoided by identifying and acting upon danger signals disclosed during the title examination and closing processes.
GOOD FUNDS LAW

A.  The Law.

Effective August 22, 2002, Arizona joined 35 other states in adopting a “Good Funds Law.”  (A.R.S. §6-843.)  Under this law, an escrow agent can disburse funds out of an escrow account ONLY if deposits are previously made that at least equal the disbursements AND the funds are available for withdrawal.  The law was amended effective September 18, 2003, to clarify the types of funds available for same day disbursement.  They are as follows:

1.  Electronic transfers (“wired funds”) are available the same day as received.

2.  Cashiers checks, certified checks or teller’s checks are available for disbursement the same day as deposit.  (A copy of the validated deposit slip must be in the escrow file.)

3.  Checks made by an affiliate of a state or federally regulated depository institution when the check is drawn on the institution are available for disbursement the same day as deposit, i.e. a Wells Fargo Mortgage check drawn on Wells Fargo Bank.  (A copy of the validated deposit slip must be in the escrow file.)  (If the lender’s name is different than the bank’s but the lender claims an affiliation, contact the Legal Department to determine what additional documentation may be necessary to allow same day disbursal.)  

In addition, funds may be disbursed on checks of other title companies on the same day as deposit.  Again, a copy of the deposit slip must be in the escrow file.

There are many other forms of deposit, all subject to degrees of availability varying from two to five days. Attached is a flow chart prepared by the Land Title Association of Arizona (“LTAA”) showing the various types of deposits that can be made and the day on which they are deemed available for withdrawal pursuant to the Good Funds Law.  (The time frames set forth in the chart are minimums only and may be extended depending on your particular situation.  Affiliated bank checks are not shown.) 

If you are uncertain as to the type of deposit you have received or its availability, or if there is an issue concerning deviating from the time frames set forth in the chart, you should consult with your Branch Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor to determine the availability of funds or receive approval for any deviation. Clearly, to avoid unnecessary delays in closing your escrow, the same day funds referenced above should be used whenever possible. 

B.  Deposits.  

Under the law, disbursements cannot be made until deposits equal the disbursements.  For example, if you receive a cashier’s check at your office, you cannot disburse funds until the day the check has been deposited for collection to our depository bank.

C.  De Minimis Exception.  

The statute creates an exception for deposits up to $500 per transaction.  For example, with Branch Manager approval, you may disburse on a personal check of $499 or less without waiting the statutory 2-5 day timeframes otherwise required for personal checks.

D.  Local Checks.  

The flow chart makes several references to “local” and “non-local” checks.  A local check is one drawn against a bank located in the Los Angeles processing region.  Any check with a four-digit ABA number beginning with “12” or “32” is within this region and is deemed local.  The ABA number is found at the bottom of the check in between two ABA symbols that look like a short vertical line and two dots. It is usually the first set of numbers, but may also be the second set. For example, the ABA number may look something like this:

[image: image1.png]
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E.  Notice.

To advise customers of the Good Funds Law requirements in advance of the close of escrow date, we have included a notification of the law on the pre-printed provisions of the title commitment (Exhibit “A”) and on the Terms and Conditions of Escrow, Escrow Instructions and Addendum to Purchase Contract (Exhibit “B”).

In addition, the attached LTAA flowchart can be provided to realtors and lenders.  You may make as many copies of this chart as you need and distribute them as you feel appropriate.

F.  Official Checks.

Occasionally, banks and mortgage companies will provide you with checks stamped “Official Check.”  They may attempt to use such checks as cashier’s, certified or teller’s checks.  They are NOT cashier’s or certified checks and they may or may not be teller’s checks.  In fact, the term “Official Check” is not even recognized in applicable state or federal statutes. Accordingly, if you are presented with such a check, you need to examine it carefully to determine the type of funds actually being presented.  A cashier’s check is a check drawn by a bank on itself.  A teller’s check is a check drawn by a bank on its account at another bank.  A check drawn on a bank’s holding company is treated as a personal check.  When presented with an “Official Check,” you should therefore consult with your Branch Manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor or the Accounting Department.

FOR PRE-PRINTED PORTION OF COMMITMENT

GOOD FUNDS LAW
Arizona Revised Statutes Section 6-843 regulates the disbursement of escrow funds by an escrow agent.  The law requires that funds be deposited in the escrow agent’s escrow account and available for withdrawal prior to disbursement.  Funds deposited with the Company by wire transfer may be disbursed upon receipt.  Funds deposited with the Company in the form of cashier’s checks, certified checks or teller’s checks, or checks which are made by an affiliate of a state or federally regulated depository institution when the check is drawn on that institution, may be disbursed the same day as deposited.  If funds are deposited with the Company by other methods, recording and/or disbursement may be delayed.

Exhibit “A”

FOR TERMS AND CONDITIONS OF ESCROW, ESCROW INSTRUCTIONS

AND ADDENDUM TO PURCHASE CONTRACT
GOOD FUNDS LAW
All parties are aware and understand that Arizona Revised Statutes Section 6-843 requires that an escrow agent disburse money from an escrow account only if funds are deposited and available for withdrawal.  Availability of funds is determined as follows:

(i)  ELECTRONIC TRANSFERS (“wired funds”) are available for disbursement THE SAME DAY AS RECEIVED.

(ii)  CASHIER’S CHECKS, CERTIFIED CHECKS OR TELLER’S CHECKS are available for disbursement THE SAME DAY AS DEPOSITED.

(iii)  Checks made by an affiliate of a state or federally regulated depository institution when the check is drawn on that institution are available for disbursement THE SAME DAY AS DEPOSITED.

In order to avoid unnecessary delays of two days or more, please use the above methods of payment whenever possible.
Exhibit “B”

LAND TITLE ASSOCIATION OF ARIZONA

P.O. BOX 60623 - PHOENIX, AZ 85082-0623

(Reprinted)

NOTIFICATlON OF NEW Legislation
House Bill 2074, amending Title 6, Chapter 7, Article 3, A.R.S. by adding 6-843 will become effective August 22nd, 2002. This new law requires that funds deposited into an escrow account be “available” before being disbursed to satisfy the closing obligations of that account. This law follows the “Federal Expedited Funds Availability Guidelines” (PL 100-86;101 Stat. 635, 12 United States Code Section 4001)

The following chart summarizes the “availability” of most common types of deposits.

	Type of Deposit
	Same

Day*
	Next Day*

(1st Business Day)
	2nd

Day*
	5th

Day*

	Bank Wire, Electronic Payment or Transfer
	X
	
	
	

	Cashiers, Certified and Teller’s Checks
	     X (as amended 9/03)
	
	
	

	Official Checks – drawn on Local** FDIC Institution
	
	X
	
	

	Official Checks – drawn on Non-Local and/or Non-FDIC
	
	
	
	X

	U.S. Treasury Checks, Postal Money Orders
	
	X
	
	

	All other Money Orders (Non-U.S. Postal)
	
	
	
	X

	Federal Reserve, Federal Credit Union & Federal Home Loan Bank Checks
	
	X
	
	

	Local** State, County & Municipal Gov’t Checks (must be In-State and Local**
	
	X
	
	

	Non-Local State, County & Municipal Government Checks (5th Day)
	
	
	
	X

	Local** Checks including: Personal, Corporate, Credit Union, Money Market & Travelers Checks
	
	
	X
	

	Non-Local Checks including: Personal, Corporate, Credit Union, Money Market & Travelers Checks
	
	
	
	X

	On-Us Checks***
	
	X
	
	

	Drafts: No disbursement until funds received


* Business Day: Funds are potentially available on the *Business Day indicated above. A business day is defined as a calendar day other than Saturday or Sunday, and excluding most major holidays. If January 1, July 4, November 11 or December 25 fall on a Sunday, the next Monday is excluded from the definition of a business day. Note that individual banks may require additional "hold" periods longer than shown above.
** Local: A check is considered "Local" when it is drawn against a bank located in the same processing region as the depository bank. The check processing region for the State of Arizona is the Los Angeles Region. Any check with a four-digit A BA Number beginning with "12" or "32" is "Local."

*** On-Us Checks: Next day availability is dependent on the check being drawn against the same bank or branch as the depository bank and in the same check-processing region, meaning the ABA numbers must begin with "12" or "32".

HARD MONEY LENDERS

We have had at least two claims involving complete title failures as a result of escrows involving “hard money lenders.”  “Hard money lenders” are those who charge an exceedingly high interest rate, coupled with excessive points, default interest, and pre-payment penalties.  They are typically lenders/mortgage brokers who represent a number of “equity” investors. Any transaction involving a hard-money lender must be approved by your County Manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor or the Legal Department. This approval will be given sparingly, so you should not be soliciting this type of business.

(See also the Forgeries memo in the “F” section of this Manual and Red Flag No. 7.)

HOLDBACK AGREEMENTS

Holdbacks are an area of frequent dispute and significant potential liability.  Disputes primarily arise because (1) the conditions for disbursement of funds are not sufficiently or clearly described or (2) the timelines set forth for disbursal are not followed.  Accordingly, the following procedures must be followed whenever we are requested to hold funds after close of escrow:

1.
Approvals.

Every holdback must be approved in writing by your Branch Manager.  The Branch Manager’s signature must be on every holdback agreement as having approved it.  Additional approval levels (based on dollar amount or type of holdback) may be set by each County Manager.  Branch Managers should verify with their County Manager what, if any, additional levels of approval may be required.
2.
Holdback Agreement Form.

Attached is the Holdback Agreement form (Impact, Section 1, Escrow Instructions) that you should use in any transaction in which we are requested to hold funds after close of escrow.  (The only exception to use of this form is the lender holdback situation described in Paragraph 3, below.)  The form allows you to insert specific information that applies to your holdback. It also contains provisions that we require to protect ourselves in the holdback area.

In inserting the specific information applicable to your escrow, you must specify the conditions to be met for funds to be released (i.e. the “triggering events”) in such a manner as to be readily identifiable and not subject to interpretation or discretion.  For example, if we are holding funds pending completion of certain repair work by the seller, an instruction directing us to hold the funds “until completion of the work” is not appropriate because it is difficult (if not impossible) for us to determine (i) what repairs are covered by the holdback, (ii) whether the repairs have in fact been completed and (iii) whether the quality of the work is satisfactory to the buyer.  Instead, disbursement of the funds should be tied to a readily identifiable event, such as receipt of approved invoices, for specific, designated items of repair work.  The agreement should also include a definite date upon which funds are to be disbursed to a designated party regardless of whether the conditions have been met.  

3.
Lender Holdback Agreements.

With regard to construction of pools and other improvements, the parties may request that we holdback funds utilizing the lender’s form of holdback agreement.  We can do so if (1) the lender is a commercial lender and (2) a careful review of the terms of the lender’s holdback agreement demonstrate that the Escrow Holder is a party to the agreement, that the conditions for disbursement of the funds are clear and not open to interpretation and that the Escrow Holder is held harmless for acting in accordance with the terms of the agreement.  We have occasionally been presented with a lender’s holdback agreement, which not only fails to include any protection for the Escrow Holder but does not even name the Escrow Holder as a party to the agreement.  These types of holdback agreements are unacceptable.  If we are presented with this type of holdback agreement, then we have three options:  (1)  direct the parties to have the lender hold the funds, (2) have the parties use our Holdback Agreement form or (3) have the buyer execute our Holdback Agreement, attach the lender’s form as an exhibit, and have the buyer instruct us to release funds in accordance with the exhibit.  

4.
Calendar and Follow Through.  

The escrow officer must calendar the disbursal dates set forth in the agreement twice:  (1) the first calendar date should be the day after the date the triggering event for disbursal expires and (2) the second calendar date should be one week thereafter.  This second calendaring date is intended merely to catch any inadvertent oversight in failure to disburse the funds per the agreement.  Once the disbursal date has passed, review the entire holdback agreement and then release the funds in accordance with the agreement.  But, if you have any questions whatsoever about releasing the funds, please consult with your branch manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor or the Legal Department BEFORE doing so.

HOLDBACK AGREEMENT

TO:
______________________________


Escrow #_______________________


Escrow Officer:  _________________

____________________________________ and __________________________________ hereby employ __________________________ (the "Company") to hold the sum of $_____________ (the "Holdback Funds").  The Holdback Funds are to be utilized for the purpose of __________________.  The Company shall hold the monies deposited hereunder, until such time as written disbursement requests meeting the following requirements have been received:

Notwithstanding the foregoing, if any monies remain on deposit with the Company as of ____ months from the date of this Agreement, the Company shall disburse such remaining monies to _____________.  The Company is hereby authorized and directed to make the foregoing disbursement without further authorization or direction from the parties hereto.  Upon disbursement of any remaining Holdback Funds in accordance with this paragraph, this Agreement shall terminate and the Company shall have no further liability hereunder.

Unless otherwise directed by the parties hereto, the Company shall hold the Holdback Funds in a non-interest bearing account.  Should the parties elect to have the Holdback Funds in an interest-bearing account, any interest accruing thereon shall inure to the benefit of __________________, and shall be disbursed to _____________________ at such time as all remaining Holdback Funds are disbursed to the party entitled to receive them pursuant to the terms hereof.

_______________________ and ___________________________ understand and agree that the Company shall have no liability in connection with this agreement, except for the disbursement of the Holdback Funds in accordance with the terms hereof and except for its willful acts and gross negligence.  The parties hereto further agree to indemnify and hold the Company harmless for, from and against all costs, damages, attorneys' fees, and expenses arising as a result of or related to this agreement or the disbursement of the Holdback Funds, including without limitation any judgment, amounts paid in settlement, and all costs and expenses, including reasonable attorneys' fees, incurred in defending or settling any action, suit or proceeding in connection with the foregoing.

The Company shall have no obligation to see that the disbursements made by it in accordance with the terms hereof are actually used for the purposes set forth herein, nor shall the Company have any responsibility or liability for: (i) completion or satisfactory completion of said purpose, (ii) guaranteeing that the Holdback Funds will be sufficient to complete said purpose, (iii) any mechanics' or materialmen's liens that may be filed, (iv) compliance of the parties with the terms of any other agreements between the parties relating to the use of the Holdback Funds, or (v) any other matter relating to the accomplishment of the purposes set forth herein.

The Company shall act hereunder as a depository only and shall not be responsible or liable in any manner whatever for the sufficiency, correctness, genuineness or validity of any instrument deposited with the Company hereunder, or with respect to the form or execution of same, or the identity, authority or rights of any person executing or depositing the same.  The Company is neither a party to nor bound by any agreement which may be deposited under, evidenced by, or arising out of this agreement.  The Company is not required to investigate the circumstances, background or truthfulness of any notice received from the parties hereto.  The Company shall have no duties to anyone except those signing this agreement.

If conflicting demands are made upon the Company, the Company may hold any money and/or documents subject to such conflicting demands until the rights of the parties making such conflicting demands are determined by written agreement or court action, or the Company may interplead said funds and/or documents.  The parties agree that the Company is authorized and directed to deduct its charges, expenses and attorneys’ fees incurred in connection with an interpleader action from said funds before depositing the funds into court.  Deposit by the Company of said funds and/or documents into the court or similar tribunal shall relieve the Company of all further liability and responsibility with respect to said funds or documents.

The Company may, at any time and with or without cause, resign by sending written notice to all parties to the escrow.  The resignation is effective thirty (30) days after the notice is deposited into the United States Mail.  All money and documents held by the Company after its resignation shall be disbursed according to the written mutual instructions of the parties hereto or, if no such instructions are received by the Company by the effective date of the Company’s resignation, shall be disbursed to __________________, without further instructions.

DATED this ___ day of ______________ , 20____.

ACCEPTED AND APPROVED:


ACCEPTED AND APPROVED:

___________________________________

____________________________________

___________________________________ 

____________________________________

ACCEPTED:

__________________________________________

AS ESCROW AGENT

BY: _______________________________________

APPROVED BY:__________________________



      Branch Manager
HOMEOWNERS ASSOCIATIONS 

In 1996 and 1997, the Arizona legislature revised the statutes governing condominiums and planned communities in an attempt to attain uniformity in the statutes governing these types of developments.  (“Planned communities” are real estate developments having a property owners’ association that owns and operates part of the property and charges assessments.  This definition includes time share units.) The revisions which are most significant for our title and escrow operations are:

A.
Resale of Units/Information Disclosure (A.R.S. §33-1260 and §33-1806)

Absent a public report or other exemption, unit purchasers must receive a copy of the association’s bylaws, rules and CC&Rs.  They are also to receive a statement disclosing such information as the amount of the association’s assessments, reserves and other financial information, pending litigation between the association and the unit owner, and any alterations or improvements to the unit which violate the CC&Rs.  (The nature of this latter information depends on whether the unit owner or the association is providing the statement.)

If the condominium or planned community has less than fifty units, the seller must provide the required information.  If the condominium or planned community has fifty or more units, the association must do so.  In either event, the information must be provided to the purchaser within 10 days of receipt by the association or seller of a notice of pending sale.

We will not be responsible for providing a notice of pending sale or ensuring that the buyer receives the required information within the 10 day period.  Our assessment request letter is drafted to reflect that we have no such obligation. (See attached copy, found in Impact, Section 3, Demands.)  If, however, we are inadvertently provided with a disclosure statement, the following steps will need to be taken:
a) Immediately provide a copy of the statement to the seller, buyer and agents;

b) EXAMINE THE STATEMENT TO DETERMINE WHETHER IT DISCLOSES A VIOLATION OF THE CC&Rs OR PENDING LITIGATION.  If the statement discloses a violation of the CC&Rs or pending litigation, forward a copy of the statement to the title examiner, who will issue an endorsement to the commitment adding a requirement for a proper showing that the violation has been corrected or the litigation resolved; and

c) If the violation is not corrected or the litigation not resolved, (1) obtain the buyer’s consent to proceed in the face of any uncorrected violations or unresolved litigation and (2) mark up the commitment to show the particular violation or litigation as an exception on Schedule B.  The consent should be obtained on an escrow supplement containing the following language:

“Buyer acknowledges that the following matter disclosed by the ________________ Association’s disclosure statement has not been resolved, will not be resolved prior to close of escrow, and will be shown as an exception on Schedule B of Buyer’s title insurance policy:  ________________________________________.  Buyer hereby instructs Escrow Agent to close this transaction despite the unresolved nature of such matter and relieves Escrow Agent of any and all liability and/or responsibility arising from such matter.”

B.
Assessment Liens  (A.R.S. §33-1256 and §33-1807)


1.
Assessment Liens Generally.



Planned communities and condominiums are entitled to a lien for unpaid assessments and penalties.  The lien runs from the time the assessment or penalty becomes due and is prior to all other liens on a unit except those recorded before recordation of the CC&R declaration, certain consensual liens, liens for real estate taxes and government assessments, and mechanic’s liens.  If two or more associations have liens for assessments on the unit, those liens have equal priority. The lien may be foreclosed in the same manner as a mortgage. (See Part C for the manner of enforcing non-assessment liens.)



Recording of the CC&R declaration constitutes record notice and perfection of the lien.  Further recordation of the lien is not required.  If a lien is recorded, however, the lien’s priority relates back to the date of delinquency, not the date the lien is recorded.  Therefore, caution must be exercised in determining (1) the priority of various liens and (2) whether to delete an assessment lien following foreclosure of a consensual lien.


2.
Consensual Liens - Priority.



Effective July 21, 1997, an assessment lien is  subordinate to (a) any first deed of trust or mortgage, regardless of when the deed of trust or mortgage was recorded and (b) any lien or encumbrance recorded prior to recordation of the CC&R Declaration. This is a significant change for planned communities since the old law gave priority to any mortgage or deed of trust if it was recorded before the assessment became delinquent.  The law is now uniform as to both condominiums and planned communities.



These changes are not retroactive.  Therefore, the old statutes will apply to any association lien recorded prior to July 21, 1997.  Conversely, any association lien recorded after July 21, 1997, will be subordinate to any first mortgage or deed of trust, even if the association lien was recorded prior to the mortgage or deed of trust.



To assist title personnel in dealing with this significant change in the law, the following examples are provided:



a.
Association lien recorded on January 1, 1997, and first-position deed of trust recorded on January 10, 1997.  The old law applies and the association lien has priority over the deed of trust.



b.
Association lien recorded on January 1, 1997, and first-position deed of trust recorded on July 22, 1997.  Because the association lien was recorded prior to the effective date of the new law, the old law applies and the association lien has priority over  the deed of trust.



c.
Association lien recorded on July 22, 1997, and first-position deed of trust recorded on July 23, 1997.  The new law applies and the deed of trust has priority over the association lien.



d.
Second-position deed of trust recorded on January 1, 1997, and planned community association lien recorded on January 10, 1997. The old law applies and the deed of trust has priority, unless the association lien first became delinquent prior to January 1.  If the association lien had been recorded by a condominium association, the result would be reversed and the condominium association lien would be prior, regardless of the delinquency date.



e.
Second-position deed of trust recorded on July 22, 1997, and association (either condominium or planned community) lien recorded on July 23, 1997.  The new law applies and the association lien has priority over the deed of trust.



Since paragraph d, above, is the only situation in which a second-position deed of trust is likely to have priority over an association lien, we will show all association liens as prior to second-position encumbrances, and then address requests to eliminate the association lien on a case-by-case basis.


3.
Liens Extinguished.


An assessment lien is extinguished (1) unless proceedings to enforce it are instituted within 3 years after the full amount of the assessment becomes due or (2) if the association fails, within fifteen (15) days after receipt of a written request from a licensed escrow agent, to provide that agent with a statement setting forth the amount of any unpaid assessment against the property.  Only a request from an escrow agent  extinguishes the lien - a request submitted by any other person or entity will not have such an effect.  We should have our escrow files well documented regarding when these requests were sent even though we will be reluctant to disregard an assessment lien merely because the association’s time to respond has expired.

C. Liens for Fees/Charges Other than Assessments.  (A.R.S. §33-1256 and §33-1807)

An association has a lien for fees and charges other than delinquent assessments; however, the lien is effective only after the association obtains and records a civil lawsuit for monies owed.  The judgment may not be foreclosed but is effective only upon conveyance of the property.

D. Management Company Notification.  (A.R.S. §33-1256.J)

Effective August 25, 2004, an association must record a notice stating its name, that of its  management company and their telephone numbers and address. An amended notice must be recorded within 90 days of a change in the prior, recorded notice.  Commitments will contain a note setting forth the recording information of the notice and a copy of the notice itself.

Date

*

*

*

*

RE:
Escrow No.

Subject Property: County:

Present Owner:

Proposed Buyers: Current Address:

Gentlemen:

We are servicing an escrow in connection with the sale of the above-described property. In order to complete this transaction, please furnish the following information:

ASSESSMENT DUE:


Monthly
_____________________  Annually ____________________


Assessment Amount:
$_____________________


Delinquent Assessments:
$_____________________


Interest on Assessments at %:
$_____________________


Paid to:
  _____________________  Date Paid to: _________________


Transfer Fee:
$_____________________


Disclosure Statement Fee:
$_____________________

Is blanket fire policy premium included in assessment? ________________________________

Agent’s name, holder of blanket policy _____________________________________________

Agent’s Address _________________________________ Telephone: ____________________

Requirements to be met at close of escrow __________________________________________

_____________________________________________________________________________

Disclosure statement sent to proposed Buyers at current address indicated above pursuant to ARS 33-1260 AND 33-1806? _____ Yes    _____ Not Required

Your telephone number ______________________ (between 8:00 a.m. and 5:00 p.m.) for final verification of figures prior to close of escrow.

Sincerely,

The above information is furnished this _______ day of ______________________, ________

_________________________________________

HOMESTEAD PROPERTY

A.
  Judgments Generally

Our procedure for insuring homestead property is to require either the release of any judgment lien recorded against the property or the inclusion of the judgment lien as a Schedule B exception.  This procedure has not changed, despite revisions to A.R.S. §33-964 intended to clarify that a recorded judgment would not become a lien upon homestead property, because of (1) the difficulty in verifying whether particular property constitutes a party’s homestead and (2) uncertainty over application of the foreclosure statutes to homestead property.  
If, however, a party requests that a recorded judgment be eliminated because the property is claimed to be that party’s homestead, we will consider doing so based upon (1) review by a Service Center Underwriter or CTO/ATO and (2) execution and recordation of a Homestead Affidavit in the form attached hereto and found in Impact, Section 5, Affidavits. 

B.
Child and Spousal Support Judgments (change effective 5/2/05)

In 2005, based upon a review of Arizona and regional case law, we concluded that the homestead statutes did not apply to lump sum judgments for child or spousal support since those judgments were not deemed true “debts” in the same nature as a judgment creditor might possess.  See Magee v. Magee, 81 P.3rd 1048 (Ariz. 2004); Breedlove v. Breedlove, 691 P.2d 426 (Nev. 1984); Bickel v. Bickel, 495 P.2d 154 (Ariz. App. 1972).  Accordingly, effective May 2, 2005, we determined NOT to eliminate a lump sum judgment lien for child or spousal support even when a Homestead Affidavit was recorded but to call for a release of that judgment.

In 2007, the legislature codified these case law interpretations in A.R.S. §33-1103.  That statute, which already contained several exemptions from the homestead law, was amended to include an additional exemption for court awards of child support and spousal maintenance if the award (1) was for arrearages and had been reduced to judgment, (2) constituted a lien under A.R.S. §25-516 and Title IV-D of federal law (which would be reflected on the lien) or (3) ordered a specific security interest in the property.  Thus, the current policy of calling for a release of such liens remains in effect.

When recorded, mail to:

____________________________________________________________________________
HOMESTEAD AFFIDAVIT

STATE OF ARIZONA
)






) ss.

County of ______________
)

The undersigned, being first duly sworn, state(s) under oath as follows:

1.
I (we) are at least eighteen years old.

2.
I (we) reside within the State of Arizona.

3.
I (we) currently reside in a dwelling located on the real property described below, which has a street address of: ______________________________________________________.

4.
I (we) have resided at the property described below since __________________________.

5.
I (we) declare that the property described below is my (our) homestead.

6.
I (we) have not executed, at any time prior to the date of this affidavit, a declaration of abandonment of homestead or a waiver of homestead.

7.
I (we) have not abandoned the homestead.

8.
The legal description of the property where I (we) reside is:

· 
(Real Property) ____________________________________________________________


_________________________________________________________________________


_________________________________________________________________________

· 
(Mobile Home):


Make: ___________________________________________________________________


Year:   __________________
Model: _________________________________________


Serial (Registration) No.: ____________________________________________________

_________________________________________________
Date: ___________________

_________________________________________________
Date: ___________________

STATE OF ARIZONA
)





) ss.

County of ______________
)

This Homestead Affidavit was acknowledged, subscribed and sworn to before me this ____ day of ______________, 20____, by _____________________________________________ and      _____________________________________________________________________________.









___________________________________









Notary Public

My commission expires:

HUD-1 CERTIFICATION

HUD requires that all HUD-FHA approved mortgagees put settlement (escrow) agents on notice of the borrower’s obligations regarding the earnest money deposit, down payment and closing costs (typically referred to as the down payment or minimum investment requirement).  Such notice is to be provided in each closing instruction letter involving an FHA-insured mortgage.  In addition, if the settlement (escrow) agent acquires “actual knowledge” that the borrower has not satisfied or will not satisfy these payment obligations, the closing is to be stopped and the lender contacted for further instructions.  The borrower, seller and settlement agent are to execute certifications regarding these matters if they come with the loan package and the settlement agent is then to return them to the lender.

With regard to the “actual knowledge” standard, HUD has made clear that the settlement agent may rely on the disclosures and instructions of the lender and the certifications of the borrower and seller.  In other words, we are not expected to conduct an investigation to verify the validity or source of funds or the creditworthiness of the borrower.  If, however, we acquire actual knowledge or receive information, oral or written, indicating that the source of the earnest money, down payment or closing costs is not the borrower, or that the borrower has otherwise not complied with the lender’s instructions, then we must inform the lender and await its further instructions before disbursing loan proceeds.

HUD has provided for the possibility that third parties legitimately may be providing some or all of the borrower’s down payment obligation.  In that instance, the lender’s standard instruction should be modified accordingly.

INDEMNIFICATIONS - UNRELEASED “TO COME” ITEMS

A.
Indemnities Between Brands

When a commitment issued by one of the LandAmerica brands requires the release of a lien that appears to have been a paid “to come” release in a previous escrow with another LandAmerica company, the escrow officer should either telephone or e-mail a request for an indemnity to Sharon Johnson (sharonjohnson@landam.com; 602-257-2629) in the Tracking Department.  The indemnity request should include the previous escrow file number, the instrument number of the document in question and the current escrow number.  

After the request is processed, the escrow officer should receive an e-mailed confirmation that the document in question was addressed in the previous escrow and that a written indemnity is not required. The e-mail should be attached to the recording instructions, eliminating the requirement.  If the matter was, in fact, not addressed, shown in Schedule B, etc., the escrow officer will be notified that an indemnity cannot be processed.  The escrow officer will then need to secure a release.

B.
Indemnities From Other Title Companies
When we agree to accept an indemnity from another title company for an unreleased “to come” item, the following procedures should be followed:


1.
The escrow officer is to prepare the Indemnification Agreement and present it to the title company that is indemnifying us. (The Service Center will not be responsible for pursuing these indemnities.)  All indemnities must be signed by the underwriter, NOT the agent, unless Legal Department approval is obtained.  Attached is a copy of our Indemnification Agreement form, which has been condensed to make it easier for the indemnifying company to review and quickly provide the indemnity to us.  (See Impact, Section 8, Title.) 


2.
The executed indemnity from the other title company must accompany your recording package and will be placed in the appropriate title file once the transaction has recorded.  Based upon receipt of the indemnity, the unreleased item will not be shown on either the owner’s or the lender’s policies.


3.
Guidelines for Requesting Indemnities and a list of contacts are also attached.    The Guidelines elaborate on the above procedures, so you should THOROUGHLY review the Guidelines.

This procedure will enable the escrow officer to monitor the status of indemnities for unreleased “to come” items and to follow-up with the other title company as closing becomes imminent.  

Our File No. ____________

Your No. _______________
INDEMNIFICATION AGREEMENT


This Indemnification Agreement is made by ____________________________________ (hereinafter referred to as "Indemnitor(s)") for the benefit and protection of _____________________________________ (hereinafter referred to as the “Company");


WHEREAS, the Company is being requested to issue its policy(ies) of title insurance insuring an interest in or title to the real property in the County of __________, State of Arizona, described in ____________ issued by the Company which is described as:

and


WHEREAS, the Company is unwilling to issue said policy(ies) without an exception(s) as to the following items, among others, which affect or may affect the title hereto (hereinafter called "Items"):

and


WHEREAS, the Indemnitor recognizes that the Company, in the normal course of its business, would not issue its policy(ies) free and clear of said Items unless the Indemnitor indemnifies the Company as hereafter agreed.


NOW, THEREFORE, THE INDEMNITOR AGREES that in consideration of the issuance of a policy(ies) of title insurance without showing therein any exception for any of said Items, the Indemnitor will hold harmless, protect and indemnify the Company for, from and against any and all liabilities, losses, damages, expenses and charges, including but not limited to attorneys' fees and expenses of litigation, which may be sustained or incurred by the Company under, or arising directly or indirectly out of the issuance of, any policy(ies) of title insurance covering said land or any portion thereof, which the Company or its agents may at any time hereafter issue; and including but not limited to any claim, proceeding or judgment arising from or based upon any of the Items.


AND THE INDEMNITOR FURTHER AGREES that Indemnitor will diligently provide for the defense of any action based upon any of the Items, counsel to be selected and/or approved by the Company at its sole discretion, and will promptly do all things necessary or appropriate to cause the title to said land to be cleared of the effect of all of the Items and any other items based thereon or arising directly or indirectly therefrom, and of any cloud on title created by or growing out of any of the foregoing; all of which shall be done at the sole expense of Indemnitor.  If Indemnitor does not do so, then the Company may (but is not obligated to) do the same, and may pay, compromise or settle any such Items or any claim or demand based thereon if the Company deems such actions necessary for the protection of any of its insureds under any policy or of itself; and Indemnitor shall promptly reimburse the Company for any payment, expense or expenditure made or incurred in so doing.


AND THE INDEMNITOR FURTHER AGREES that in the event that any judgment shall be or shall have been rendered or any process shall be or shall have been issued, based upon any of the Items or any other items growing out of any of the same, under which a sale could be held affecting or purporting to affect said land or any portion thereof, Indemnitor promises and agrees that it will satisfy the same and cause the same to be satisfied and discharged of record prior to the occurrence of any such sale.


AND THE INDEMNITOR FURTHER AGREES that wherever the term policy(ies) is used in this Agreement, it also shall include any document issued to the Company’s customer such as binders, commitments, status of title reports, guarantees and letter reports.


AND THE INDEMNITOR FURTHER AGREES that, if suit shall be brought to enforce this Agreement, Indemnitor will pay the attorneys' fees of the Company.


AND THE INDEMNITOR FURTHER AGREES that all of the obligations of Indemnitor hereunder shall be several as well as joint.  All of the provisions of this Agreement shall inure to the benefit of and bind the parties hereto and their legal representatives and successors in interest.


IN WITNESS WHEREOF, the Indemnitors have executed this Agreement of Indemnification this ____ day of ________________, 20_____.








INDEMNITOR:







By: _______________________________________







Its: _______________________________________

GUIDELINES FOR REQUESTING INDEMNITIES

1.
Indemnities should only be accepted on “to come” items and items which money can resolve, i.e., mortgages, deeds of trust, liens, taxes.  We will NOT accept an indemnity for payoff deeds, title failures, missed easements, leases, etc. without approval of a Service Center Underwriter.

2.
Attached is a list (current as of 10/26/06) of those companies in Maricopa County from which we request indemnities, along with contact names, phone numbers and fax numbers.  Those which require Underwriter signatures have a parenthetical underneath stating the name of the Underwriter.  (First American refuses to sign for their agents.)  In all other counties, your CTO/ATO will provide a list of contacts etc. for your county.  All indemnities must be signed by the Underwriter, not the agent, unless Legal Department approval is obtained or as shown on the attached Maricopa County list.

3.
We CANNOT close until the indemnity is signed and returned, although we will close with a faxed signed indemnity with the original to follow by mail.

4.
If the company indemnifying us will not sign our Indemnification Agreement form, request that they send you a copy of their form for review and forward it to the Legal Department for consideration.

10/26/06 

TITLE COMPANY CONTACT LIST
AMERICAN TITLE SERVICE AGENCY

8630 E. Via de Ventura

Suite 210-220

Scottsdale, AZ 85258

Phone:  480-624-2860

ARCHER LAND TITLE, INC.

301 W. Warren

No. 136

Tempe, AZ  85284

Phone:  480-705-9622

Fax:  480-893-9097

ARIZONA TITLE AGENCY, INC.  

4041 North Central Avenue

Suite D-100

Phoenix, AZ 85012

Phone:  602-265-0872

Fax:  602-265-0873

CAMELBACK TITLE AGENCY

3117 N. 44th Street

Phoenix, AZ 85018

Phone:  602-224-7932

Fax:  480-224-7933

CAPITAL TITLE AGENCY, INC.

2901 E. Camelback Road

Suite 200

Phoenix, AZ 85016

Phone:  602-954-0022

Fax:  602-954-0099

CHICAGO TITLE INSURANCE COMPANY

2415 E. Camelback Road

Suite 300

Phoenix, AZ 85016

Phone:  602-667-1000

Fax:  602-667-1094

DHI TITLE OF ARIZONA, INC.

7740 N. 16th Street

Suite 150

Phoenix, AZ 85020

Phone:  602-606-0700

Fax:  602-606-0798

EMPIRE TITLE AGENCY

11022 N. 28th Street

Suite 265

Phoenix, AZ 85029

Phone:  602-863-1000

EQUITY TITLE AGENCY, INC.

340 East Palm Lane

Suite 315

Phoenix, AZ  85004

Phone:  602-340-1141

EXCEL TITLE AGENCY

3800 N. Central Avenue

Phoenix, AZ 85012

Phone:  602-424-0105

FEDERAL TITLE AGENCY, LLC

1423 S. Higley Road

Suite 120

Mesa, AZ 85206

Phone:  602-985-6248

FIDELITY NATIONAL TITLE INSURANCE COMPANY

2390 E. Camelback Road

Suite 140

Phoenix, AZ

Phone:  602-224-8500

Fax:  602-224-8580

FIRST AMERICAN TITLE INSURANCE COMPANY OF ARIZONA

4801 E. Washington Street

Phoenix, AZ   85034

Phone:  602-685-7105

Fax:  602-685-7793

FIRST FINANCIAL TITLE AGENCY OF ARIZONA, INC. now known as SUNSTATE TITLE

FIRST SOUTHWESTERN TITLE AGENCY OF ARIZONA, INC.

11024 N.  28th Street

Suite 185

Phoenix, AZ 

Phone:  602-863-0385

Fax:  602-863-0494

GRAND CANYON TITLE AGENCY, INC.

2720 East Camelback Road

Suite 100

Phoenix, AZ  85016

Phone:  602-468-7777

Fax:  602-468-7155

GREAT AMERICAN TITLE AGENCY, INC.

2700 North Central Avenue

Suite 300

Phoenix, AZ 85004

Phone:  602-445-5525

Fax:  

GUARANTY TITLE AGENCY OF ARIZONA, INC.

7740 N. 16th Street

Suite 200

Phoenix, AZ  85020

Phone:  602-265-2417

Fax:  602-265-4181

INTRACOASTAL TITLE AGENCY, LLC

2727 West Frye Road

Suite 230

Chandler, AZ 85283

Phone:  480-675-5100

LAND TITLE AGENCY OF ARIZONA, INC.

3200 E.  Camelback Road

Suite 295

Phoenix, AZ 85018

Phone:  602-381-3600

Fax:  602-381-1222

Contact:  Sharon Ochoa-Schoberth

MAGNUS TITLE AGENCY, a division of Title Security

2525 E. Camelback Road

Suite 600

Phoenix, AZ 85016

Phone:  602-748-2800

MASTER TITLE AGENCY, INC.

20601 N. 19th Avenue

Suite 110

Phoenix, AZ 85027-3587

Phone:  623-344-5660

Fax:  623-344-5690

METRO TITLE AGENCY

444 N. 44th Street

Suite 180

Phoenix, AZ 85008

Phone:  480-513-2255

Fax:  480-513-2251

NATIONS TITLE AGENCY OF ARIZONA, INC.

1545 W. University Drive

Tempe, AZ 85281

Phone:  480-966-7900

Fax:  480-966-7901

NORTH AMERICAN TITLE COMPANY

3200 E. Camelback Road

Suite 150

Phoenix, AZ  85018

Phone:  602-280-7500

Fax:  602-280-7584


OLD REPUBLIC TITLE INSURANCE AGENCY, INC.

2201 E. Camelback Road

Suite 118B

Phoenix, AZ 85016

Phone:  602-264-2611

Fax:  602-264-3081 or 602-277-0963

Indemnities:  Vada Roberts

PIONEER TITLE AGENCY, INC.

14500 N. Northsight Blvd.

Suite 112

Scottsdale, AZ 85260

Phone:  480-607-7308

Attn:  Tim Wingo

PRESCOTT TITLE, INC.

3802 E. University Drive

Suite 4

Phoenix, AZ 85034

Phone:  480-850-4600

Fax:  480-966-0690

SECURITY TITLE AGENCY

3636 N. Central Avenue

Suite 140

Phoenix, AZ 85012

Phone:  602-266-3298

Fax:  602-230-6232

Indemnities:  Ceil Brink 602-230-6206

SIGNATURE TITLE AGENCY, LLC

2033 East Warner Road

Suite 112

Tempe, AZ 85284

Phone:  480-755-0950

STEWART TITLE & TRUST OF PHOENIX, INC.

244 W. Osborn Road

Phoenix, AZ 85012

Phone:  602-248-8444

Fax:  602-264-0857

SUNSTATE TITLE AGENCY

1 E. Camelback Road

Suite 130

Phoenix, AZ 85012

Phone:  602-956-2220

TALON GROUP

91 N. Val Vista Drive

Suite 101

Gilbert, AZ  85234

Phone:  480-641-1300

Fax:  866-427-0730

THOMAS TITLE & ESCROW, LLC

14500 N. Northsight Boulevard

Suite 133

Scottsdale, AZ 85353

Phone:  480-385-6500

TICOR TITLE AGENCY OF ARIZONA, INC.

3131 E. Camelback Road

Suite 220

Phoenix, AZ  85016

Phone:  602-200-6300

Fax:  602-943-7608

TIGRO AGENCY, INC.

2510 W. Dunlap Avenue

Suite 124

Phoenix, AZ 85021

Phone:  602-216-1800

Fax:  

TITLE GUARANTY AGENCY OF ARIZONA now GUARANTY TITLE 

TITLE MANAGEMENT AGENCY OF ARIZONA

2555 E. Camelback Road

Suite 850

Phoenix, AZ 85016

Phone:  602-912-5721

TITLE SERVICES OF THE VALLEY

8180 N. Hayden Road

Suite D-100

Scottsdale, AZ 85258

Phone:  480-483-6640

Fax:  480-483-9414

TSA TITLE AGENCY (Title Security Agency of Maricopa)

6590 N. Scottsdale Road

Suite K-1-1

Scottsdale, AZ 85253

Phone:  480-385-6500

TSG TITLE AGENCY

206 E. Morris Drive

Phoenix, AZ 85012

Phone:  602-287-0059

Fax:  602-287-0177

U.S. TITLE AGENCY, INC.

8700 E. Vista Bonita Drive

Suite 160

Scottsdale, AZ 85255

Phone:  480-585-5551

WESTLAND TITLE AGENCY

7720 N. 16th Street

Suite 300

Phoenix, AZ 85020

Phone:  602-749-7000  

WESTMINSTER TITLE AGENCY, INC.

14350 N. 87th Street

Suite 110

Scottsdale, AZ 85260

Phone:  480-5551-6600

JOINT TENANCY ACCEPTANCE ON DEEDS OF TRUST

We have had several instances in which beneficiaries under a deed of trust claimed that their interest was held as joint tenants. Unfortunately, no Acceptance of Joint Tenancy form had been recorded and the Account Servicing Agreement failed to specify how the beneficiaries’ interest was to be taken.

We need to make a conscientious effort to inquire how beneficiaries of a deed of trust want to hold their interest.  This effort is most critical when sellers hold title to property as joint tenants and are taking a carry-back.  It is reasonable to believe that they will also want to take their carry-back interest as joint tenants.  While we should not advise sellers how to hold their beneficial interest, we should inform them of the option and give them the opportunity to choose.  

If the parties intend to hold their beneficial interest as joint tenants, you should:

1)
Have the parties execute our Acceptance of Joint Tenancy form; 

2) 
Designate on the Account Servicing Agreement that they are holding their interest as joint tenants;

3)
Indicate on the promissory note that the payees are taking as joint tenants with right of survivorship and not as community property; and

4)
Verify that, regardless of how the parties take their interest, the deed of trust, promissory note and Account Servicing Agreement are consistent.

NOTE:
These same steps should be followed when sellers hold title as community property with right of survivorship or otherwise want to hold their beneficial interest in this manner.  You should use our Acceptance of Community Property with Right of Survivorship form and modify the language of the promissory note accordingly.

JOINT TENANTS WITH RIGHT OF SURVIVORSHIP

A.  Straw Party Abolished.  

Effective July 20, 1996, the straw party requirement for joint tenancy was abolished.  Pursuant to A.R.S. §33-431.B, an estate in joint tenancy with right of survivorship can be created simply by a grant (1) from a sole owner to himself/herself and others or (2) from two or more owners to themselves or to one or more of them and others.  We therefore will not require straw party deeds for such conveyances.
B.  Affidavit of Real Property Value Exemption.  

A new exemption from the Affidavit of Real Property Value was added in the limited situation when two or more persons convey property to themselves as joint tenants with right of survivorship.  (A.R.S. §42-1614.B.11)  Any time you have this situation, the exemption reference must be placed on the joint tenancy deed.  The exemption does NOT apply to conveyances from one person to himself/herself and others or from two or more persons to themselves and others.

C.  Preparing Deeds.  

Similar to community property with right of survivorship, we can prepare deeds for parties who wish to change the ownership of their property from tenants in common or community property to joint tenancy with right of survivorship, provided we are title insuring a current, open transaction.

D.  Vesting.

The following are examples of the terminology to be used when preparing joint tenancy deeds involving more than a husband and wife:


1.
Husband, Wife and Third Party:  (Complete Joint Tenancy)



John Doe, husband of Jane Doe; Jane Doe, wife of John Doe; and Jill Roe, a 



widow, not as tenants in common nor as a community property estate, but as joint



tenants with right of survivorship.


2.
Husband, Wife and Third Party:  (Husband and Wife Only as Joint Tenants)



John Doe and Jane Doe, his wife, not as tenants in common nor as a community



property estate, but as joint tenants with right of survivorship, as to an undivided



_____ interest and Jill Roe, a single person, as to an undivided _____ interest. 



(The undivided interest of the husband and wife as a unit and the third party may



be any fractional interest they desire.)


3.
Two or More Couples: (Complete Joint Tenancy)


John Doe, husband of Jane Doe; Jane Doe, wife of John Doe; Jim Roe, husband



of Jill Roe; Jill Roe, wife of Jim Roe, not as tenants in common nor as community



property, but each as joint tenants with rights of survivorship.


4. 
Two or More Couples:  (Husband and Wife Only as Joint Tenants)



John Doe and Jane Doe, his wife, not as tenants in common nor as community



property, but as joint tenants with rights of survivorship, as to an undivided



_____ interest; and Jim Roe and Jill Roe, his wife, not as tenants in common



nor as community property, but as joint tenants with rights of survivorship, 



as to un undivided ______ interest. (The undivided interest of each couple as 



a unit may be any fractional interest they desire.)

The above wording, with minor changes, can also be used when vesting as tenants in common.

Fractional interests between joint tenants should not be stated but should be shown on the tenancy in common positions as in Examples 2 and 4.

When a married person takes title as sole and separate OR as joint tenant with an  individual other than his/her spouse, a disclaimer deed is required.  

Please take all necessary steps to ensure that any documents we are recording and insuring comply with the examples shown above.
JUDGMENT LIENS

The following Arizona statutes make it easier to determine whether a party to our transaction is a named judgment debtor and, if not, to obtain a lien release.  These statutory provisions are effective for judgments recorded on or after January 1, 1997.

A.
Information Statement  (A.R.S. §33-961.C and §33-967)


Whenever a judgment requiring the payment of money, or the renewal of such a judgment, is presented for recording, it must be accompanied by an Information Statement.  The Information Statement, prepared by the judgment creditor, must contain the following information or a statement that the information is unknown:



1.
The name and last known address of each judgment debtor and the address at which the judgment debtor(s) received the summons;



2.
The name and address of the judgment creditor;



3.
The amount of the judgment or decree as entered or as most recently renewed;



4.
If the judgment debtor is a natural person, his/her social security number, date of birth and driver's license number; and



5.
Whether a stay of enforcement has been ordered by the court and the date the stay expires.


If a recorded judgment or renewal is not accompanied by the Information Statement, an "Amendment to Recorded Judgment" may subsequently be recorded to include the Statement; however, the priority date of the judgment or renewal will be the date of compliance with the recording of the Information Statement.  (A.R.S. §33-967.D) In other words, any judgment or renewal recorded without the Information Statement, while still valid, will only be given priority as of the date the Amendment to Recorded Judgment is recorded.

B.
Erroneously Identified Property Owner (A.R.S. §33-968)


The statutes enable an innocent property owner whose name is the same as, or similar to, that of a judgment debtor referenced in a recorded judgment lien to obtain a release of that lien from his property in a relatively expeditious manner.  (The Information Statement should make it easier to determine when such errors occur.)  
The innocent property owner can deliver a written demand to the judgment creditor for a release of the lien.  The demand must be accompanied by reasonable proof that the property owner is not the judgment debtor and that the property is not subject to enforcement of the lien.  The judgment creditor has 15 days to comply after receipt of the demand. If the judgment creditor fails to deliver a release, the property owner can apply to the court for an order releasing the judgment lien, in which case the property owner is entitled to an award of at least $500 in damages and attorney's fees.   


This procedure should enable customers who are “erroneously identified property owners” to obtain releases of judgment liens against their property in a relatively expeditious manner.
LAND DIVISIONS

A.R.S. 33-422 (formerly A.R.S. 11-806.03, which requires certain disclosures by sellers of 5 or fewer parcels of land) and A.R.S. 11-809 (regarding County review of land divisions of 5 or fewer parcels) affect all non-subdivision metes and bounds property and platted lot splits which lie in unincorporated areas of any county.  Although A.R.S. 11-809 appears to apply only to parcels of land being split, A.R.S. 33-422 has much broader application, thereby imposing a greater duty upon sellers to make certain disclosures.  

We will not be responsible for determining whether these statutes affect our current transaction, but we do want to direct attention to the existence of these laws because they impose significant duties upon sellers and may affect an owner’s ability to develop property.  A.R.S. 33-422 sets forth the form of seller Affidavit of Disclosure to be used.  The Affidavit is to be recorded at the same time as the deed.  The Arizona Association of Realtors has prepared a form in accordance with the statutory requirements to enable sellers to comply with this disclosure requirement.  Although we should not assist in the preparation of any such form, the form has been placed on Impact, Section 5, Affidavits, - for you to provide to customers upon request.

The following Note will appear on commitments on all sale orders affecting non-subdivision metes and bounds property and orders involving platted lot splits, either of which are in UNINCORPORATED areas: 

NOTE:  The Company hereby informs the parties that it has not made a determination of whether or not this transaction is subject to the provisions of ARS 33-422 entitled “Land divisions; recording; disclosure affidavit” and ARS 11-809 entitled “Review of land divisions; definitions.”  It will be the responsibility of the parties to make this determination, therefore, the Company assumes no liability with respect to these matters.

Because the foregoing is a note and not a requirement, no further action needs to be taken by Escrow or Title.  Escrow Officers may provide a copy of the foregoing statutes only upon request by the customer.  It will not be our business policy to provide a copy with each commitment.  

LEAD BASED PAINT DISCLOSURE REQUIREMENTS

The federal Residential Lead-Based Paint Hazard Reduction Act of 1992 (the “Act”) requires sellers of residential housing built before 1978 (“target housing”) to disclose to buyers the presence of lead-based paint or lead-based paint hazards and to provide them with certain documentation regarding such hazards.  Buyers are also given a 10-day period within which to conduct a risk assessment or inspection of the premises for lead-based paint hazards.  The Act and implementing regulations also require that contracts for the sale of target housing include an attachment addressing these disclosures.  Failure to comply may result in, among other things, a fine of up to $10,000 per violation and treble damages for any injuries to the buyer.

Lines 140-153 of the 2005 Residential Real Estate Purchase Contract specifically address these statutory requirements.  In a for-sale-by-owner situation, however, where our escrow instructions are often the only sales agreement between the parties, the seller still needs to comply with the contractual notice requirement.  Accordingly, as a service to FSBO customers only, we will provide the Seller’s Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards in every for-sale-by-owner transaction.  (See the memo on For-Sale-By-Owner Transactions under “F” in this Manual for the form and how to obtain one.) If the seller indicates that the form is inapplicable because the residence was built after January 1, 1978, that fact should be noted on the form and retained in the escrow file. 

LEGAL DESCRIPTIONS

We have had several claims arising from the failure of recorded deeds to accurately reflect the terms of the purchase contract.  In two cases, the purchase contracts provided that an access easement would be granted across adjoining property.  In another transaction, the legal description was to contain an exception for property lying north of a roadway on the property sold.  In another, an easement across the property being purchased was to be reserved to provide access for adjoining property owners.  In each case, the escrow officer either failed to reflect the necessary information on the escrow instructions, incorrectly modified the legal description contained in the purchase contract or failed to insure that the deed contained the proper legal description.

Whenever the purchase contract calls for you to create or reserve an easement, except property from a legal description, or otherwise modify the legal description of property, the following steps must be taken:

1.
Ensure that the information provided in the purchase contract is accurately reflected in the escrow instructions and application for title insurance.

2.
If the legal description contained in the purchase contract is insufficient, or if the intent of the parties is subject to various interpretations when reading ONLY the language/wording used or is otherwise unclear, you must have the parties provide you with an accurate legal description and seek written clarification from the parties of any ambiguity or other concern.

3.
The legal description provided to you must be submitted to the title examiner for review AND approval prior to the close of escrow.  To enable title to conduct this review, add the description to Initial Questions in the Property Information screen.  If the description is too long, it should be faxed to the title examiner along with the order number.

4.
If the parties ultimately decide to waive the requirement for an easement or exception, the parties must execute a written waiver of the requirement.

5.
Verify that the legal description in the deed to be recorded is consistent with the purchase contract, the escrow instructions, and any written amendments or addenda thereto.

6.
Notify the examiner immediately if the parties modify the legal description during the course of escrow.
LENDER’S INSTRUCTIONS AND LOAN DOCUMENTS

A. 
Lender’s Instructions

1.  First Position Lien Language

On several occasions, we have found lender instructions containing the following requirement or something similar:


“Lender shall have a first position lien on the premises which is an in-fact first position.  To assure that lender has an in-fact first position, the title company must disclose to lender all recorded claims of interest against the premises.  The title company shall not insure over any known claim to the premises without the written consent of lender.  The title company must execute the following written certification complying with this paragraph before escrow closes:


Re:  Escrow #__________


Lender:


_____________________ TITLE COMPANY, by its officer signed below, certifies that in connection with the issuance of its title policy referenced above, prudent underwriting practices have been followed, including the disclosure to lender of all outstanding claims of record against the premises.”

This requirement does not permit indemnification by another title insurer or by any party to the transaction without the lender’s written consent.  Further, the certification’s wording is so vague that a complete review of every document in the chain of title may be necessary in order to comply.  As a result, YOU ARE NOT TO SIGN any lender’s instruction that contains a requirement similar to that shown above.  IF THE LENDER INSISTS THAT ITS INSTRUCTION BE SIGNED, then the instruction must be submitted to your County Manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor or the Legal Department for review.

2.  Other Problematic Instructions

Lenders instructions also continue to impose (or attempt to impose) more and more onerous burdens on escrow.  For example, some instructions require complete chains of title, appoint the escrow agent the lender’s statutory agent for service of court proceedings, impose the law of foreign jurisdictions on an escrow officer’s duties, impose fines for delays in providing a policy, require escrow to determine the applicable endorsement, etc.  You therefore need to be extremely cautious in signing loan instructions.  If there are any provisions you are uncomfortable with because they seem to broaden the scope of our escrow and/or title liability, bring those to the attention of your Branch Manager.  Any such provisions should then be addressed by affixing our Lender Label or, if the lender will not accept the Label, by lining through the problematic provisions (not blacking them out, so the terms are still visible), then initialing and faxing the Instructions back to the lender.  

For additional concerns related to lender requirements imposed in accordance with the USA Patriots Act, see the Patriots Act memo under “P” in this Manual.

B. 
Loan Documents

The Gramm-Leach-Bliley Privacy Act has caused us to implement procedures regarding a customer’s non-public personal information.  In this regard, loan documentation is one area where we have been inconsistent in what is done with such information.  Consequently, in order to ensure consistency, you should implement the following procedures:


1.  Loan Applications. Any copy of a loan application contained in the escrow file is to 


be returned to the lender when the loan package is returned.  There is no reason we 


should have a copy of the loan application in the escrow file.


2.  Lender Instructions.  Instructions that have been amended or changed can be retained


in the escrow file; however, they should by x’d through and marked “superceded,” 


“amended” or some similar designation.


3.  Duplicate loan packages.  Any duplicate loan packages should be sent back to the 


lender with the completed loan package.

4. A form Loan Package transmittal letter has been placed in Impact, Section 2, Letters, for your use in returning the above documents to the lender.  The letter also advises the lender that we do not keep copies of such documents. A similar notice is provided on the system for borrowers, advising that we do not keep copies of loan documents and that any inquiry regarding the same after close of escrow should be directed to their lender. (This document is captioned Cover Sheet and is in Impact, Section 6, Loan Documents.)

Bottom line - the only loan documents you should have in your escrow file when the transaction is closed are (1) the loan instructions (final and superceded ones), (2) the HUD-1 settlement statements, (3) copies of any recordable documents and (4) because it is the loan document for which copies are most frequently requested after close of escrow, a copy of the promissory note.
LIMITED LIABILITY COMPANIES

Limited liability companies (“LLCs”) have become a widely used form of business entity since their introduction in 1992. The reason for their popularity is that LLCs combine the favorable characteristics of corporations and partnerships.  You can think of an LLC as a general partnership in which the “partners” have limited personal liability for the company’s obligations.  Because of their widespread use, this memo will summarize those features of an LLC that are most relevant for our escrow and title operations.

A.  Key Terms (A.R.S. §29-601)

The following are key definitions used in discussing LLCs:


Members:  The owners of an LLC who are similar to shareholders in a corporation or general partners in a partnership, depending on the LLC’s management structure.


Managers:  Persons who are designated to manage the LLC’s business and who act similar to officers and directors of a corporation or general partners of a limited partnership.  The LLC may choose not to have managers and instead vest management in all of the members, similar to general partners in a partnership.


Articles of Organization:  These are filed with the Arizona Corporation Commission (“ACC”) and are similar to a corporation’s Articles of Incorporation.


Operating Agreement:  An agreement among the LLC’s members dealing with the operation of the LLC, similar to a partnership agreement.

B.  Formation (A.R.S. §29-631 to 635)

An LLC is formed much like a corporation:


1)
Articles of Organization are filed with the ACC;

2)
The Articles must set forth, among other things, whether the LLC is to be “member managed” or “manager managed,” the entity’s statutory agent and the entity’s name, which must contain one of the following - Limited Liability Company, Limited Company, LLC or LC.

3)
The LLC is formed upon delivery of the Articles of Organization to the ACC.

Consequently, when dealing with an LLC, we need to verify that it is properly in existence by confirming with the ACC that it has filed its Articles of Organization and is in good standing.

C.  Management (A.R.S. §29-654, 681-83)

An LLC may be “member managed” or “manager managed.”  A member managed LLC is similar to a general partnership.  A manager-managed LLC is similar to a corporation in that the members elect or designate a manager or managers to run the LLC.  The manager(s) do not have to be members.

The Operating Agreement governs the management of an LLC similar to a partnership agreement.  Members are free to make the Agreement as flexible and creative or as narrow and restrictive as they desire.  The statutes governing LLC’s apply to their management only to the extent that the statutes do not conflict with the Operating Agreement or when the Operating Agreement does not provide for a particular circumstance.  Thus, a request for a copy of the Operating Agreement and assurance that it has not been amended or changed will be our standard requirement to confirm that proper authority has been granted to the contracting party.

Unless otherwise provided in the Articles of Organization, each member in a member managed LLC, and each manager in a manager managed LLC, has authority to bind the entity.  Also, unless the Operating Agreement provides otherwise, any action by members or managers can be done by a written consent stating the action taken and signed by the number of members or managers required under the Operating Agreement.  

D.  Liability  (A.R.S. §29-651)

Members of an LLC are generally not liable for the LLC’s obligations solely by reason of being members.  Their liability is analogous to that of shareholders or limited partners whose maximum exposure is the loss of their investment in the entity.

E.  Continuity Of Existence (A.R.S. §29-781-82)
An LLC “dissolves” upon a member’s death, bankruptcy or incapacity or his/her expulsion from the LLC.  Similar to a partnership, the LLC must “wind up” its affairs upon dissolution unless the remaining members agree to continue.

F.  Other LLCs (A.R.S. §29-801 and 841)
The Limited Liability Company Act also authorizes Foreign Limited Liability Companies, which must register with the ACC in order to lawfully conduct business in Arizona, and Professional Limited Liability Companies (PLLCs), which are formed by doctors, attorneys, CPAs, etc.

MECHANICS LIENS

A.
Construction Loan Priority


A deed of trust given as security for a construction loan has priority over mechanics’ liens, provided that the construction loan deed of trust is recorded within 10 days after labor or materials are first furnished to the project.  (A.R.S. §33-992)  This statutory provision will not result in any change in our recording inspection procedures.  If, however, a transaction fails to record the same day as the inspection took place, and the inspection revealed that no work was done or materials had been delivered, a re-inspection will not be necessary as long as recording takes place within 10 calendar days of the inspection.  If the recording inspection reveals that labor or materials have been provided to the site, we will generally need to obtain a mechanic’s lien indemnity since we will not know when this activity occurred.

B.
Lien Period


The period of time in which anyone (i.e. contractors/subcontractors/suppliers) can record a mechanic’s lien is 120 days after “completion.”  (A.R.S. §33-993)  For title insurance purposes, “completion” is defined as 30 days after the certificate of occupancy is issued.  The bottom line for our purposes is that the mechanic’s lien period is 150 days from the issuance of the certificate of occupancy.  Consequently, we cannot rely upon Notices of Completion as shortening the lien period.  The XR12 Requirement reflects this 150 day lien period and reads as follows:

XR12   
Lapse of 150 days after written final acceptance by the governmental body which issued the building permit for the improvement, or in lieu thereof, such alternative documentation satisfactory to the Company to indemnify it against loss by reason of any mechanic and materialmen lien rights which may exist by reason of work being in progress or recently completed.

C. 
Residential Construction/Improvements


If you become aware during the course of your escrow that improvements or repairs have been made to the property within the last 150 days, then, within the limits noted below, the branch manager and the escrow officer are responsible for eliminating any mechanic’s lien potential or reducing the risk to the satisfactory minimal amount.  The escrow officer must first ascertain from the customer the nature of the repairs and the dollar amount involved.  Based on that information, the following procedures apply:


1.  When the total of undocumented payments for repairs or improvements is $500.00 or less, the escrow officer has the authority to completely deal with the issue.  The escrow officer, if comfortable, can waive any additional information and forego reviewing any documentation.  When the escrow officer elects to evaluate such information, however, he/she should ask for paid invoices or paid receipts and confirm telephonically with the supplier or contractor that they have been paid, etc. 


2.  
When the total of undocumented payments for improvements is between $500 and $5,000, the Branch Manager and escrow officer are responsible for (a) obtaining and reviewing documentation indicating that the repairs, improvements or materials have been paid for or (b) reducing the mechanic’s lien risk to these dollar limits.  Copies of the documentation must be kept in the escrow file and telephone confirmation of payments must be documented in your notes.


3.  
If the total amount of undocumented payments for repairs, improvements or materials exceeds $5,000.00, the Branch Manager must obtain the approval of the County Manager (or their designee) or the Legal Department to clear the mechanic’s lien risk (e.g. obtaining an indemnity) prior to sending the package to the recording desk.

D.
Indemnification Guidelines and Procedures


Attached is Memo No. 248 dated October 31, 1994, which set forth basic procedures and 


guidelines to assist in the preparation and review of mechanic’s lien indemnity requests.  


You should review the memo anytime you have a broken priority issue.  The memo is 


Applicable even when we are issuing an ALTA Residential or Homeowner’s Policy, in 


addition to a lender’s policy, since these policies also provide mechanic’s lien coverage.
E.
Indemnification Agreement


Attached is an Indemnification Agreement for mechanics and materialmen’s liens, which can be found in Impact, Section 8, Title. This Agreement should be used whenever we agree to accept indemnification for a mechanics lien.  No changes are to be made to this form without Legal Department approval.

F.
Indemnities Rather Than Inspections - Residential Construction


In lieu of conducting preliminary or recording inspections for single family, residential construction loans, the following requirement will appear in commitments covering residential property:

“Furnish the Company with Mechanic’s Lien Indemnification relating to the proposed construction.  Said indemnity must be executed by the borrowers and general contractor.”


In this limited situation, we will not require a formal Request for Approval nor will we require financial data on the parties.  The escrow officer is to prepare the Indemnification Agreement and deliver it to the customer for signature.  When the Indemnitor is other than an individual, the business entity, its principal(s) and their spouse(s) must sign unless waived by your County Manager.  


The original Indemnification Agreement, with signatures, is to be included with the recording package.  In emergency situations, a facsimile signed Indemnification Agreement with original to come will be acceptable.  If the borrower is acting as a general contractor, make a note of this next to the requirement on the commitment so that the Recording desk will know why we do not have indemnification from the borrower and the general contractor.


Builders who conduct regular business with our company shall be subject to approval by the County Manager.


In lieu of the foregoing, you may opt for a recording inspection.  This may be necessary if the general contractor refuses to sign our indemnity on the basis that priority has not been broken.  For business reasons, we may have to make the recording inspection to confirm that no work has started since the parties are unwilling to sign an indemnity.

G.
Permanent Loans


We do not need to require an indemnity when we are insuring a permanent loan that 


replaces an interim or construction loan we previously insured with lien priority 


except in the following cases:


1.  The permanent loan is for more than 120% of the interim loan amount; or


2.  We have reason to believe that major portions of the property improvements were


     not funded by the construction lender.


Please direct any questionable situations to the Legal Department.
H.
Builder and/or Subdivider Indemnities


In addition to the foregoing procedures, the following procedures should be implemented with regard to builder/subdivider transactions:


1.  It is up to the escrow officer to determine if there has been construction within the last 150 days.  If so, we will need an indemnity before we can close.  It is important to focus on the need for an indemnity as early as possible to avoid any last minute problems.


2.  The indemnity log within the county should be checked to see if we already have an indemnity from the particular builder to cover the situation.


3.  If we need an indemnity, a package should be sent to the County Manager or State Agency Underwriter (or, for Maricopa County direct operations, a Service Center Underwriter).  The package should consist of:


a) completed Request for Approval of Indemnity Agreement (Impact,  Section 8 Title - Indemnification - Mechanics Request Form);




b)  financial statements of the parties who will be signing;


c)  any appraisals for the property or other evidence of equity in the property;




d)  title report.


4.  If the indemnity is approved, care should be taken to ensure that the correct parties sign.  For a corporation, we will typically require the principals to sign individually.  Similarly, for a partnership, we will generally require the partners to sign individually.


5.  We will require the buyers to sign an indemnity only if they have contracted in advance with the builder to build the house.  In the case of buyers buying a completed house, we will not require their signatures on an indemnity.  If you have any questions as to who should be signing the indemnity, contact your County Manager, State Agency Underwriter (or, for Maricopa County direct operations, a Service Center Underwriter) or the Legal Department.


6.  For direct operations, the County Manager (or, for Maricopa County, a Service Center Underwriter) will give the approved indemnity package to the county bookkeeper, who will enter the information from the package into the log before returning it to the escrow officer or title examiner.


7.  After the County Manager, State Agency Underwriter (or, for Maricopa County direct operations, a Service Center Underwriter) approves the indemnity, hold the package in the file until close.  At close, the original indemnity and all supporting documentation, including original of the approval, should accompany the recording package and be retained in the title file.


8.  If an indemnity has been previously approved for a particular transaction, it must be re-approved before it can be used in conjunction with another transaction.


9.  If the indemnity that is used to close a file is a blanket indemnity, a copy of the indemnity will be in the indemnity master file.  A copy of that indemnity must be attached to any recording package which the blanket covers.


10.  A file cannot be recorded by the recording officer unless a copy of the approved, signed Request for Approval of Indemnity Agreement is with the recording package.


11.  If we are holding funds to secure the indemnity, be sure to fill in the blank on the indemnity showing that we are holding the funds.

MEMO NO. 248

DATE: 10/31/94

SUBJECT:
Mechanic's Lien Indemnifications

Guidelines and Procedures

This memo is intended to assist you with the preparation of mechanic's lien indemnity approval requests.

Procedures

–  Be aware of the potential for mechanic's lien problems in all Extended ALTA policies. Loss of priority is not limited to new home construction. In many instances, there may be construction work in progress or work recently completed.

–  Do not give approval to "break priority" or issue mechanic's lien coverage without the approval of underwriting.

–  If you recommend approval of the indemnity, the Request for Approval of Indemnity Agreement (attached hereto) must be fully completed and signed by either the county/agency manager, CTO/ATO or Manager’s delegate prior to submission.

–  Submission to include a copy of title commitment along with the form's other pertinent information.

–  If indemnifications are executed prior to approval, then closing agent must inform parties that the use or reliance of the indemnification is subject to approval by the company and company reserves the right to request additional information.

–  If a partnership is in title, we require that the parties execute individually along with their spouses as well as in the partnership capacity.

–  If a corporation, we will require signatures from authorized corporate officers and in most cases where the corporation is wholly owned, we will request individual signatures, including spouses.

–  Retain original executed indemnity in title file.

The submission information, risk analysis and underwriting that is required to evaluate mechanic's lien risk is both very technical and comprehensive.  The following is a list of fundamental guidelines to be considered when preparing your request form for approval.

Guidelines

–  Is owner acting as the general contractor?  Is the general contractor experienced, does he have a track record?

–  Is there equity in the project? Will owner retain ownership or is owner deeding out?

–  Does lender have a construction disbursement department, i.e. will they make the inspections and secure the lien waivers?

–  Are disbursements via controlled draws, joint checks?

–  Is there a construction loan agreement?  How does the construction monies reconcile with the cost of construction? Request a cost breakdown or copy of construction contract and verify that there are sufficient earmarked monies to fund and complete project.

–  If project appears to be under funded, inquire where balance of funds is coming from. Consider requesting borrower to add those required funds to lender's construction account.

–  Is project built in phases thus possibly extending priority date?

–  Financial statements – remember are only a snapshot in time. Do not put much emphasis on real estate.

These guidelines and procedures are in addition to the company's specific underwriting limits for your respective county or agency. Certainly it goes without saying that regardless if the risk falls within your monetary limit or if you encounter unusual risk, you should review with state underwriting/counsel.

INDEMNIFICATION AGREEMENT FOR MECHANICS’

AND MATERIALMEN’S LIENS


This Indemnification Agreement is made by _____________________________________ (hereinafter referred to as "Indemnitor[s]”) for the benefit and protection of _______________ ________________________________ (hereinafter referred to as “The Company”).


WHEREAS, The Company is being requested to issue its policy(ies) of title insurance insuring an interest in or title to the real property in the County of ___________, State of Arizona, described in Commitment issued by The Company which is described as:

and


WHEREAS, certain works of improvement have been, or will be, commenced on the above-mentioned land; and


WHEREAS, The Company is unwilling to issue said policy(ies) without an exception(s) as to the liens of mechanics and materialmen (collectively, the “Liens”) which affect or may affect the title hereto; and


WHEREAS, the Indemnitor recognizes that The Company, in the normal course of its business, would not issue its policy(ies) insuring over the Liens unless the Indemnitor indemnifies The Company as hereafter agreed.


NOW, THEREFORE, THE INDEMNITOR AGREES that in consideration of the issuance of a policy(ies) of title insurance without showing therein any exception for any Liens, Indemnitor will hold harmless, protect and indemnify The Company for, from and against any and all liabilities, losses, damages, expenses and charges, including but not limited to attorney's fees and expenses of litigation, which may be sustained or incurred by The Company under, or arising directly or indirectly out of the issuance of any policy(ies) of title insurance covering said land, or any portion thereof, without exception for any Liens, which The Company or its agents may from time to time hereafter issue; and including but not limited to any claim, proceeding or judgment arising from or based upon any Liens.


AND THE INDEMNITOR FURTHER AGREES that Indemnitor will diligently provide for the defense of any action based upon any Liens, counsel to be selected and/or approved by The Company at its sole discretion, and will promptly do all things necessary or appropriate to cause the title to said land to be cleared of the effect of said Liens and any other matters based thereon or arising directly or indirectly therefrom, and of any cloud on title created by or growing out of any of the foregoing; all of which shall be done at the sole expense of Indemnitor.  If Indemnitor does not  do so then The Company may (but is not obligated to) do the same, and may pay, compromise or settle any such Liens or any claim or demand based thereon if The Company deems such actions necessary for the protection of any of its insureds under any policy or of itself; and Indemnitor shall 

promptly reimburse The Company for any payment, expense or expenditure made or incurred in so doing.


AND THE INDEMNITOR FURTHER AGREES that in the event that any judgment shall be or shall have been rendered or any process shall be or shall have been issued, based upon any Liens or any other matters growing out of any of the same, under which a sale could be held affecting or purporting to affect said land or any portion therefore, Indemnitor promises and agrees that it will satisfy the same and cause the same to be satisfied and discharged of record prior to the occurrence of any such sale.


AND THE INDEMNITOR FURTHER AGREES that Indemnitor will, upon request, promptly furnish The Company with copies of all receipted bills or other evidence of payment or set-off for works of improvement upon the land and such other and further assurances and/or security as may be reasonably requested by The Company for its protection from liability.


AND THE INDEMNITOR FURTHER AGREES that The Company may rely upon this Agreement in issuing any policy(ies) whether or not Indemnitor is the person ordering the same, regardless of any change in ownership of, or title to, the property or any portion thereof or any change in the nature of Indemnitor’s interest in the same.  The issuance of any such policy(ies) in the manner desired by Indemnitor may cause The Company to deem it necessary or expedient for practical business reasons to issue other policies covering the property without showing therein as matters not insured against mechanic’s liens or actions based thereon or to provide indemnities to other title insurers to induce them to issue such policies.  Consequently, the obligations of Indemnitor hereunder shall not be limited to the policy(ies) initially issued on the property or portions thereof, but shall apply also to any policy(ies) of title insurance subsequently issued on the property or portions thereof and to any indemnities provided to other title insurers.  Nothing contained herein shall be construed as an obligation on the part of The Company to issue any policy(ies) of title insurance.  However, if The Company does issue any policy(ies) of title insurance as requested by Indemnitor, then Indemnitor gives the assurances and indemnities as provided by this Agreement.


AND THE INDEMNITOR FURTHER AGREES that wherever the term policy(ies) is used in this Agreement, it also shall include any document issued to The Company’s customers including but not limited to binders, commitments and guarantees.


AND THE INDEMNITOR FURTHER AGREES that, if suit shall be brought to enforce this Agreement, Indemnitor will pay the attorney's fees of The Company.


AND THE INDEMNITOR FURTHER AGREES that all of the obligations of Indemnitor hereunder shall be several as well as joint.  All of the provisions of this Agreement shall inure to the benefit of and bind the parties hereto and their legal representatives and successors in interest.



IN WITNESS WHEREOF, the Indemnitor has executed this Indemnification Agreement for Mechanics’ and Materialmen’s Liens  this              day of                                    , 20_____.

                                                                          

___________________________________

INDEMNITOR




INDEMNITOR

MINORS

A.R.S. §44-131.B provides that a minor (i.e. a person under 18 years of age) is no longer under a legal disability to contract if that minor is married to an adult.  This statute specifically states that a contract made by such a minor “is not invalid or voidable because of that person’s minority.”  

As a result of this statute, we will no longer require the appointment of a conservator to execute the necessary documents in a transaction in which a minor is a party, provided that the minor is married to an adult.  For all other transactions in which an unmarried minor is a party, or in which a minor is married to another minor, we will still require that all necessary documents be executed by a duly appointed conservator of the minor’s estate.

MISCELLANEOUS ESCROW PROCEDURES 

A.  Account Servicing Fee Schedule

The account servicing fee schedule must be acknowledged by having the parties initial on the space provided.  This acknowledgment is required pursuant to a Consent Order that we executed with the Department of Banking (re-named the Department of Financial Institutions on 1/1/06).  The requirement was prompted by complaints made by customers to the Department that they were never advised of the additional servicing charges.  It is therefore important that you fully comply with this procedure.

B.  ALTA Short  Form Loan Policies

The  ALTA Short Form Loan policy differs from the ALTA Loan Policy in that Schedule B, Part II, will NOT disclose matters that affect title but are subordinate to the insured deed of trust.  As a result, we must be concerned with disclosure to the new lender.  The escrow officer must therefore provide written notice to the new lender of the subordinate loan, unless the lender already has knowledge of the matter and we have documented the file to evidence such knowledge.

C.  Closed Escrow Files

Under no circumstances is a closed escrow file to be forwarded to storage until (1) all funds have been disbursed and (2) all “to come” items and other final requirements have been completed.  Each office should implement a follow-up system on all files that have recorded.  For files in which funds have not been disbursed due to inability to locate a payee, see the Escheat Memo for the procedure to be followed.  For “to come” releases, see the Release Memo in the “R” section of this Manual for the appropriate procedure.

D.  Compliance Certificates. 

On occasion, we have been asked to sign “compliance certificates” or similar documents in connection with a closing that make affirmative representations regarding our compliance with certain federal programs.  Any time you are requested to execute such a document, the matter must first be submitted to your County Manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor or the Legal Department.

E.  Deposits in Out of State Banks

Escrow agents were previously required to deposit escrow funds only in a bank, savings bank or savings and loan association doing business in Arizona.  Effective August 6, 1999, pursuant to A.R.S. §6-834, we can deposit escrow funds elsewhere if we receive written instructions from all
parties to the escrow directing us to do so.  The only prohibition is that, regardless of the instructions of the parties, an escrow agent cannot deposit escrow funds in an institution outside of the United States.

F.  Documents Sent for Recording

Whenever documents are sent to another county in Arizona or to another state for recording, send a letter of transmittal or recording instructions listing each enclosed document by description.  Copies of the transmittal letter or recording instructions and the overnight delivery receipt, if applicable, must be kept in the escrow file. 

G.  Increased Liability After Close

We have had two claims in which the insureds, shortly after close of escrow, requested a substantial increase in the amount of coverage under their title policies.  Soon after, the insureds tendered a claim under their policies.  If you receive a request for an increase in coverage, we need to know why.   Any such request must be discussed with the Legal Department before a decision is made whether to increase coverage.

H.  Letters of Credit

Prior to accepting any letter of credit into an escrow, the letter of credit must be reviewed as to sufficiency and collectibility by the Legal Department.  If the letter of credit is acceptable, the original letter will be held for safekeeping in the Accounting Department’s safe.  The escrow officer and the branch manager are responsible for separately tickling their calendars at least 10 days before the expiration of the letter of credit so the parties can be reminded of the approaching expiration date.  

I.  Promissory Note Modifications

Escrow personnel are NOT to prepare modifications to existing promissory notes.  Modifications involve significant issues, not the least of which is whether the modification affects the priority of the security for the note.  The only exception to this prohibition is when a modification is requested to a note in connection with a current, open escrow.  Otherwise, any request to modify a note on a transaction we have previously closed and which is being serviced by LandAmerica LoanCare, should be directed to LandAmerica LoanCare.  Individuals seeking modification of notes that are not being serviced by LandAmerica LoanCare should be directed to seek legal counsel.

J.  Recordings and Re-recordings in Maricopa County.

The Maricopa County Recorders Office will destroy any original document that does not include, with regard to the person to whom the document is to be returned:  (1) the correct and complete name and address of the person in the top upper left hand corner of the first page of the original document presented for recording or (2) a self-addressed, postage paid envelope for each original document presented for recording attached to the document.

A note appears on the requirement page of all commitments regarding this policy and the fact that we assume no responsibility for documents that are not prepared by the Company as the same relates to the return address set forth therein.  On any documents we prepare, however, the escrow officer must verify that the return address is complete and correct.  (Note:  the recording desk will not check for this information.)

Any original document being re-recorded in Maricopa must also have a “Re-recording Cover Sheet” attached.  The Re-recording Cover Sheet must include (1) a return address, (2) the escrow number and (3) the name of the document being re-recorded.  

K.  Fees


1. Escrow – All escrows opened under an AAR Contract form must contain the buyer’s 


    seller’s approval of the applicable Terms and Conditions of Escrow disclosing the

                payment of escrow fees.     


2. Express Mail/Courier Fees – Copies of all air bills must be maintained in the escrow 

                file along with the notation of who is responsible for payment.  You may indicate on

                the face of the bill: “buyer,” “seller” or “company,” whichever is applicable.


3.  Calculation Worksheet – All escrow transactions must contain a title/escrow fee

                 calculation worksheet.  This document may be found in Section 8 “Title” of the

                 Impact system.

L.  Escrow Recording Date

The exterior of the escrow file folder must disclose the closing date, along with the words “closing and/or recording” in front of that date, either by stamp or handwritten.

M.  Right to Earn Interest

Parties to the transaction must be provided with the applicable Terms and Conditions of Escrow and/or Money Receipt to insure that they have been promptly notified of their right to earn interest on monies deposited within three (3) business days of opening of escrow.

MOBILE HOMES 
A.
Lien Disclosure and Release

1.  Liens shown on existing, recorded Affidavits of Affixture and simultaneously     recorded deeds of trust.

Liens disclosed on the receipt portion of a recorded Affidavit of Affixture need NOT be released IF the lender shown on the Affidavit is the same lender shown on a simultaneously recorded deed of trust AND the deed of trust has been released of record.  The title commitment will therefore not call for a release of such a lien from the Affidavit of Affixture.  If it becomes necessary to record a release of the lien from the Affidavit of Affixture, we can do so following the procedure set forth in Part A.4, below.

2.
Liens shown on existing, recorded Affidavits of Affixture alone or on Certificates of Title.
Liens disclosed on the receipt portion of a recorded Affidavit of Affixture when there is no simultaneously recorded deed of trust or on a Certificate of Title for a mobile home that is to be affixed must be released of record at the time the debt is paid.  A Satisfaction of Lien Affidavit of Affixture should be used whenever such an Affidavit discloses a lien.  A Mobile Home Release of Lien and Lien Clearance should be used whenever the Certificate of Title discloses a lien. The satisfaction/release/lien clearance should be sent along with the written pay-off request to be signed in anticipation of the debt being paid through escrow.  If the pay-off is obtained verbally or the executed satisfaction/release/lien clearance is not sent back with the written payoff statement, you should send a satisfaction/release/lien request along with the payoff check and with your follow-up request to the lender if you have not timely received the lender’s satisfaction/release/lien clearance following close of escrow.

You should NOT surrender the Certificate of Title to the Department of Motor Vehicles (“DMV”) or apply for the Affidavit of Affixture until you have received back an executed satisfaction/release/lien clearance from the lender.  You will therefore need to calendar follow-up demands to the lender if you have not received the applicable document after paying-off the lien.  Once you have received the executed satisfaction/release/lien clearance, that document(s), the Certificate of Title and the Affidavit of Affixture or Application for Title, as applicable, can be submitted to DMV with no lienholder shown.  

DMV will ONLY accept a Certificate or Affidavit showing a lienholder in two situations:  (1) when the mobile home is being affixed in the current owner’s name, i.e. there is no change in ownership of the mobile and (2) when, instead of a release, we submit a lienholder approval transfer form signed by the lienholder.  Such a form is typically used only in assumption or wrap situations.  In all other situations, you must obtain a release as noted above.


3.  Seller Carrybacks.

When your transaction contemplates a carryback deed of trust to be given to the seller, the seller should NOT be shown as a lienholder either on the back of the Certificate of Title or on the receipt portion of the Affidavit of Affixture.  It is inappropriate to show the seller as a lienholder because the buyer’s obligation to the seller will be fully secured by the deed of trust, provided the Affidavit of Affixture is recorded concurrently with, or subsequent to, the deed of trust.

If you have closed transactions in which the seller is shown as a lienholder on the receipt portion of the Affidavit, you must complete the Full Release of Security Interest Lien, obtain the seller’s signature and forward the Full Release to LandAmerica Account Servicing to be held for recording when the buyer satisfies its obligation.  A future recording of a Release and Reconveyance of the deed of trust alone will not eliminate the lien created by the Affidavit of Affixture.


4.  Statutory Releases.


Effective August 22, 2002, Arizona law authorizes a title insurer to record a statutory release of lien shown on an affidavit of affixture if the lien secures a debt of $500,000 or less.  (A.R.S. §42-15203.E.)  The procedure is the same for statutory releases of deeds of trust or mortgages with a principal amount of $500,000 or less.  See Releases memo in this Manual.

B.
Non-Affixture

While our preference is to have the mobile home affixed to real property, for a variety of reasons parties request that we insure transactions in which they do not desire the mobile home to be affixed.  In any such situation, all parties must sign a Supplement to Escrow Instructions Regarding Non-Affixture of Mobile Home acknowledging that the mobile home will not be affixed, that title will be transferred outside of escrow, that the Company insuring only the vacant land and that the Company is relieved of any liability in connection with the supplemental instructions. Escrow and title fees must also be based upon the land value, not the entire contract amount.  

           We cannot issue the LTAA 3R and 5 combined endorsement with extended loan policies                                          
when the mobile home is not affixed. We can, however, issue the LTAA 3R alone.

C.
Affidavit of Affixture on Leasehold Property.


1.  Requirements.

Effective July 2002, Arizona law permits Affidavits of Affixture to be recorded on                
property leased by a mobile home owner in a mobile home park (“MHP”).  (A.R.S. §33-                  
1501 et. seq.)   The following requirements must be met:



1)  The mobile home must be affixed to the property;


2)  The owner of the mobile home and the owner of the property must have entered into a lease of the property which (a) is for at least 20 years and (b) expressly permits the recording of an Affidavit of Affixture; and


3)  A Memorandum of Lease is recorded that contains acknowledged signatures of the landlord and tenant and includes (a) their names and addresses, (b) the lease term, (c) any conditions of lease renewal, (d) a description of the mobile home, including make, year, size, manufacturer’s list price and vehicle identification number, and (e) a legal description of the real property.  If the owner of the mobile home changes during the term of the lease, the landlord and new tenant are to record an Amended Memorandum of Lease.

The commitment will contain appropriate Schedule B requirements to ensure that these                                   matters are addressed prior to affixing a mobile home to leased property.


2.  Termination.


The landlord may terminate an Affidavit of Affixture by recording a termination notice and affidavit if the lease is terminated before its expiration date.  The notice and affidavit must have attached:  (1) an agreement between the landlord and tenant to terminate the lease, (2) a forcible entry and detainer judgment in favor of the landlord, or (3) the landlord’s affidavit that the mobile home has been removed from the property


3.  Lienholders.


The Affidavit of Affixture may contain the acknowledged consent of a holder of a security interest in the mobile home to the termination of that interest upon the recording of the Affidavit.  In the absence of such a consent, the recording of the Affidavit of Affixture does not impair the holder’s rights.

4.  Real/Personal Property.


The affixed mobile home and the leasehold interest are to be treated as real property EXCEPT that the mobile home will continue to be assessed as personal property.  (A.R.S. §42-15203.E.)  Again, the commitment will call for the payment of any personal property taxes.

D.
Other Resources.


For an extensive discussion of the many escrow and title issues involving mobile homes, and for samples of the Impact forms mentioned herein, see the Mobile Home Manual.

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS (“MERS”)

MERS is a Delaware corporation shown on deeds of trust as the beneficiary acting solely as a nominee for the lender and its successors and assigns.  (A sample of such a deed of trust is attached.)  MERS is not a lender.  The intent behind designating MERS as the beneficiary-nominee is to eliminate the need to prepare and record assignments for transfers of mortgage loans, since there will be only one beneficiary shown of record.  MERS will then internally track transfers of mortgage loans, provide payoffs, record releases, etc.  Additional information on MERS can be found on its web site:  http://www.mersinc.org.

Transactions involving MERS will be handled as follows:

1) On loan policies, we will show the lender as the insured and, in the Schedule A description of the deed of trust, show as beneficiary:  “Mortgage Electronic Registration Systems, Inc., a Delaware corporation (“MERS”), as nominee for [insert name of lender].”  If requested by the customer, MERS can also be designated as an insured.

2) On Trustee’s Sale and Litigation Guarantees, we will show the assured as the trustee conducting the sale and MERS.  In the Schedule B exception for the deed of trust being foreclosed, we will show:  “Mortgage Electronic Registration Systems, Inc., a Delaware corporation (“MERS”), as nominee for [insert name of lender], as Beneficiary.”  On the information page of trustee’s sale guarantees and Schedule C on litigation guarantees, both MERS and the lender will be listed as parties disclosed by the public records who are entitled to notice of the sale.  Substitutions of trustee must be executed by MERS as beneficiary or by the lender of record.
3) Subordinations, consents to easements or other documents requiring execution by a beneficiary must be executed by MERS as beneficiary or by the lender of record.

Recording Requested By:
[Company Name]
And When Recorded Mail To:
[Company Name]
[Name of Natural Person]
[Street Address]
[City, State  Zip Code]
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MIN:  1000XXX-XXXXXXXXXX-X 
DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 13, 18, 20 and 21.  Certain rules regarding the usage of words used in this document are also provided in Section 16.

(A)
“Security Instrument” means this document, which is dated  December 29, 2000,

together with all Riders to this document.

(B)
“Borrower” is   John and Mary Borrower

.  Borrower is the trustor under this Security Instrument.

(C)
“Lender” is    XYZ Mortgage Company
Lender is a                                                    Corporation organized and existing under the

laws of The State of XXXXXX      Lender's address is 12345 Lender’s Street Address,  Lender’s City, ST, ZIP


(D)
“Trustee” is  ABC Trustee

(E)
“MERS” is Mortgage Electronic Registration Systems, Inc.  MERS is a separate corporation that is acting solely as a nominee for Lender and Lender's successors and assigns.  MERS is the beneficiary under this Security Instrument.  MERS is organized and existing under the laws of Delaware, and has an address and telephone number of P.O. Box 2026, Flint, MI  48501-2026, tel. (888) 679-MERS.

(F)
“Note” means the promissory note signed by Borrower and dated December 29, 2000.

The Note states that Borrower owes Lender 

One Hundred Fifty Thousand  Dollars (U.S. $150,000.00 )

plus interest.  Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later than.

(G)
“Property” means the property that is described below under the heading “Transfer of Rights in the Property.”

(H)
“Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under the Note, and all sums due under this Security Instrument, plus interest.
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(I)
“Riders” means all Riders to this Security Instrument that are executed by Borrower.  The following Riders are to be executed by Borrower [check box as applicable]:

(
Adjustable Rate Rider
(
Condominium Rider
(
Second Home Rider

(
Balloon Rider
(
Planned Unit Development Rider
(
Biweekly Payment Rider

(
1-4 Family Rider
(
Revocable Trust Rider 

(
Other(s) [specify]
(J)
“Applicable Law” means all controlling applicable federal, state and local statutes, regulations, ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial opinions.

(K)
“Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other charges that are imposed on Borrower or the Property by a condominium association, homeowners association or similar organization.

(L)
“Electronic Funds Transfer” means any transfer of funds, other than a transaction originated by check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an account.  Such term includes, but is not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.

(M)
“Escrow Items” means those items that are described in Section 3.

(N)
“Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by any third party (other than insurance proceeds paid under the coverages described in Section 5) for:  (i) damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or condition of the Property.

(O)
“Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the Loan.

(P)
“Periodic Payment” means the regularly scheduled amount due for (i) principal and interest under the Note, plus (ii) any amounts under Section 3 of this Security Instrument.

(Q)
“RESPA” means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or successor legislation or regulation that governs the same subject matter.  As used in this Security Instrument, “RESPA” refers to all requirements and restrictions that are imposed in regard to a “federally related mortgage loan” even if the Loan does not qualify as a “federally related mortgage loan” under RESPA.

(R)
“Successor in Interest of Borrower” means any party that has taken title to the Property, whether or not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.
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TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors and assigns) and the successors and assigns of MERS.  This Security Instrument secures to Lender:  (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of Borrower's covenants and agreements under this Security Instrument and the Note.  For this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described property located in the 

ADVANCE \R 180.0 of ADVANCE \R 180.0:

ADVANCE \R 36.0[Type of Recording Jurisdiction]

   [Name of Recording Jurisdiction]

Assessor’s Identification Number:

which currently has the address of 


[Street] 

ADVANCE \R 162.0, California ADVANCE \R 144.0 (“Property Address”):

                             [City]                                                                           [Zip Code]

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, appurtenances, and fixtures now or hereafter a part of the property.  All replacements and additions shall also be covered by this Security Instrument.  All of the foregoing is referred to in this Security Instrument as the “Property.”  Borrower understands and agrees that MERS holds only legal title to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right:  to exercise any or all of those interests, including, but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender including, but not limited to, releasing and canceling this Security Instrument.


BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed and has the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of record.  Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to any encumbrances of record.
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NOTARIES PUBLIC

A.
Foreign and Out-of State Acknowledgments

The Uniform Recognition of Acknowledgments Act (A.R.S. §33-501 et seq.) applies to documents notarized in a foreign country for use in Arizona and provides that there is sufficient proof of the authority of a person to act as a notary if, among other things, “[t]he official seal of the person performing the notarial act is affixed to the document.”  Consequently, if such a seal is attached to a document notarized in a foreign country, we will require no further documentation (such as an apostille or certificate of authority) to prove the notary’s authority.  When no such seal is affixed to the document, you will need to contact the Legal Department for further assistance.

With respect to out-of-state notaries, we will follow a similar procedure.  Thus, if a document notarized in another state contains the notary’s signature, title and the official seal of the notary, we will presume proof of the authority of the person to act as a notary.  We will therefore no longer need to inquire whether the notary’s domicile requires an expiration date for the notary’s authority or whether the person purporting to be a notary is otherwise qualified under the laws of his/her domicile.  Again, in cases where no seal is affixed to the document, you will need to contact the Legal Department for further assistance.

B.
Arizona Notarizations

The Arizona statutes set forth extensive requirements for the performance of notary functions in Arizona.  (A.R.S. §41-311 to 332)  All employees who are commissioned by the Secretary of State as notaries public should review these statutes in their entirety.  For escrow purposes, however, the following is a brief summary of some of the more significant provisions and their effect on our escrow operations:

1.  Acknowledging Signatures.

(a)  Presence before notary.  You are to notarize documents relating only to a transaction we are handling.  When you are asked to acknowledge a document, the parties signing the document must appear before you in person.  We are aware of at least one situation where signatures of the parties were acknowledged solely upon request of the broker.  Such an action is not only a violation of the notary’s statutory duties, but could expose the Company to liability if a question as to the authenticity of a signature is ever raised.  Consequently, regardless of how well you know the parties or their broker, you are NOT to notarize documents without the executing parties being present before you and providing you with sufficient identification.


This requirement does not mean that the document must actually be signed in your presence.  A.R.S. §41-311 specifically provides that documents to be notarized need not be signed in the presence of the notary.  Documents that are signed outside the presence of the notary, however, must be acknowledged in the notary’s presence, meaning that the signor must be physically present before the notary to acknowledge the document.

(b)  Signatures of Relatives.  A notary cannot notarize his/her own signature or that of any person “related by marriage or adoption.”  Related by marriage is broad enough to encompass not only spouses, but also in-laws, nieces, nephews, etc.  (A.R.S. § 41-328.B)


2.  Identification of Signor.

The notary must personally know the signor or prove his/her identity by satisfactory evidence.  (A.R.S. §41-311 and 319)  Personal knowledge means “familiarity with an individual resulting from interactions with that person over a sufficient time to eliminate reasonable doubt that the individual has the identity claimed.”  “Satisfactory evidence of identity” means proof of identity evidenced by:


(a)  a current form of identification issued by  the United States government or a  state or tribal government with the individual’s photograph, signature and physical description (the physical description must include a written description of the individual’s (1) height, (2) weight, (3) hair color and (4) eye color);


(b)  the oath or affirmation of a credible person who personally knows the signor and who is either personally known to the notary or provides satisfactory evidence of his/her own identity;  


(c)  the personal knowledge of the notary; or

(d)  for purposes of a real estate conveyance or financing, a valid unexpired passport issued by the United States government or any other national government.  A passport issued by a national government other than the United States must be accompanied by a valid visa or other documentation issued by the United States government necessary to establish an individual’s legal presence in the United States.  (For assistance in determining whether documentation provided to you is appropriate, contact the Legal Department.)

Based on these definitions, you must be extremely cautious in identifying individuals whose signatures you are asked to notarize.  The requirement that personal identification be issued by a federal, state or tribal government means that employee identification badges, credit cards, student identification or similar photographic identification will not be acceptable.


3.   Seal.  


The notarial seal is to be a rubber stamp imprinted in dark ink, which must include the expiration date of the notary’s commission.  Requirements for obtaining a seal and for reporting the theft or loss of the seal (and notarial journal) are also specified.  (A.R.S. §41-313 and 323)


Notarial stamps must also include the Arizona State Seal.  (A.R.S. §41-313)  Although this statute suggested that immediate compliance was required (i.e. by July 21, 1997), the Arizona Secretary of State’s Office informed us that it will not impose compliance with this requirement until a commissioned notary’s term expires.  As a result, we will not reject a document notarized by an Arizona notary which does not have the State Seal as part of the notary’s stamp.


4. Notarial Certificate. 

Every document notarized must contain a “notarial certificate.”  A notarial certificate includes the notary’s signature, seal and statement of the facts being attested to by the notary, i.e. “acknowledged before me” or “subscribed and sworn to….”  Failure to include a notarial certificate on a document means the document is incomplete and can be grounds for revocation or suspension of your commission. (A.R.S. 41-311.)

5. Journals. 


 Notaries are to “keep, maintain and protect as a public record a journal of all official acts performed by the notary.”  (A.R.S. §41-313)  Consequently, it is important that Company notaries comply with ALL of the statutory requirements for journal entries.  (A.R.S. §41-319) The notary journals provided to you are formatted to enable you to enter the required information for each journal entry.  That information includes:



a.
The date of the notarial act;



b.
The type of notarial act;



c.
A description of the document or proceeding;


d.
The printed full name, signature and address of each person for whom a 



notarial act is performed;


e.
Satisfactory evidence of identity for each person for whom the act is 
performed in the form of either:





i)
a statement that the person is personally known to the notary, or



ii)
a description of the type of identification document, its issuing 




agency, serial or identification number and date of issuance or 




expiration; and



f.
The fee, if any, charged for the act. (Fees are specified in A.R.S. §41-316.)

With regard to these requirements, please especially note the following:



1.  You must complete page ii of the notarial journal identifying the journal as yours and providing the required information.



2.  In describing documents being notarized, it is permissible to reference “escrow documents” or “loan documents”; however, you must include the escrow number when doing so.



3.  With regard to evidence of identity, the date of issuance or expiration information is often not included.  Again, the statutory requirements are specific.  All items noted in Paragraph 4e(ii), above, must be included.



4.  You must print the full name and address of the person for whom a notarial act is performed.  (We have noticed that notaries are including the address but not the name or vice versa.  Both are required.)



5.  While there is no fee if the documents are notarized in connection with a pending escrow, we should mark this area in the journal “$-0-” rather than leaving it blank.



6.  Fingerprinting is not required.


NOTE:  Multiple notarizations of the same person.  The law provides a shortened procedure is provided for multiple notarizations of the same person.  If a notary performs more than one notarization for an individual within six months, the notary need only complete the journal entry showing satisfactory evidence of identity for the first notarial act performed.  No such entries are needed for subsequent notarizations within the six month period. (A.R.S. §41-319.C.) Also, if you are notarizing several documents, you can complete the signature, name, address and identification portion of the journal only once, and then list each document being notarized (rather than obtaining the individual’s signature for each document entered).

Journal as public record/providing copies.  Because the notary journal is a public record, it may be viewed or copied by any member of the public but only upon presentation of a written request that details (i) the month and year of the notarial act, (ii) the name of the person whose signature was notarized and (iii) the type of document or transaction. (A.R.S. §41-319.F.)  Consequently, you should not allow review or copying of your journal without receipt of this written request, which must be retained with your notary journal.


Journal as property of notary/retention.  A notary public’s journal is the property of the notary public.  (A.R.S. §41-319.E)  While a notary is commissioned, the notary journal must be kept for at least five years after the date of a notarial act.  (A.R.S. §41-317.B)   On the death or resignation of the notary or on the revocation or expiration of a commission without reappointment, the notarial journal and records must be delivered to the county recorder in the county of the notary’s residence.  (A.R.S. §41-317.A)  

6.  Secretary of State’s Manual.

Every notary must keep for reference purposes a copy of a manual approved by the

Secretary of State that describes the duties, authority and ethical responsibilities of

notaries.  (A.R.S. 41-312.E.4.)  You can obtain a copy of this manual from your branch

manager or from the Secretary of State’s website at www.sos.state.az.us
7.  Change of Name or Address.

You must notify the Secretary of State within 30 days of a change in name or mailing or

residential address. Failure to do so constitutes a failure to fully and faithfully discharge

your duties as a notary, which is grounds for revocation or suspension of your 

commission.

NOTICE OF TITLE POLICY DISCOUNTS

Effective June 1, 2005, on all residential resale and refinance transactions, the attached Notice of Title Policy Discounts is to be provided to buyers and sellers on resale transactions and borrowers on refinance transactions.  This Notice, which is intended to ensure that customers are apprised of available discounts, is to be provided as follows:

A.  Residential Resales.
The Notice will be linked to the Terms and Conditions Residential.  For FSBO transactions, it will be linked to the Escrow Instructions.  This linking will enable the Notice to be sent with the Welcome Package.  (Note:  On FSBOs, if your transaction is a commercial or vacant land transaction, you will need to remove the notice from that package before sending it.)

B.  Direct Title Orders.
The Notice will be a stand alone document in the title documents menu in Impact and will be linked to the Direct Transmittal Letter with Notice to enable the Notice to be sent with the Commitment.  Two copies of the Notice are to be sent.  The transmittal letter will request that the customers sign and return the Notice.  Notices returned to the Service Center are to be retained in the title file.

C.  Refinances for Branches Utilizing the Out-of-County EPRO Unit.
The Notice will be sent with the Borrower’s Opening Package.

D.  Refinance for Maricopa County Branches and Outlying County Branches Not Utilizing the Out-of-County EPRO Unit.
Individual escrow officers will need to send the Notice out on their own with the Opening Package.  Alternatively, the Notice can be provided at closing.  There will now be a Refinance – Required Document Package in Section 1 of Impact to make this process easier.  The Package will contain the notice as well as LandAmerica’s Privacy Policy.

NOTE:  For all residential resale escrow files, the signed Notice is to be retained in the escrow file, on the right side of the file folder after the Terms and Conditions or Escrow Instructions.  For refinance transactions, the signed Notice is to be retained in the escrow file after the Loan Instructions.  

The Notice has also been provided as a stand-alone form in Impact, Section 1.  

NOTICE OF TITLE POLICY DISCOUNTS

Residential Transactions – Arizona

Order No.: _______________________
Escrow No.: _______________________

Please note certain discounts sometimes apply to reduce title insurance premiums. You should review the possible discounts listed below and tell your escrow officer if you think any apply. For some of the discounts, you may be asked to provide additional information to allow us to verify that the discount is applicable. The discount will be subject to specific formulas filed by the Underwriter with the Arizona Department of Insurance and the location of the property.

SHORT/LONG TERM RESALE RATE:

There are certain discounts available if your purchase was within last 5 years and insured by us or another title company. The discount will vary depending on when you purchased your property and who insured it.

REFINANCE RATE:

There are certain discounts available if your current transaction is a refinance of a prior loan that was insured by us, or another title insurance company. This rate is subject to determination of loan balances in some instances, depending on the formula filed by the Underwriter being used to insure the current transaction. 

Please acknowledge your understanding of the foregoing disclosure, even if no discount applies, by signing below.

Date: ______________ 

                      Date: ________________

___________________________       
            ______________________________

Signature of Seller/Borrower



Signature of Seller/Borrower

____________________________

            ______________________________

Print Name





Print Name

OVERDRAFTS

To comply with Banking Department requirements, all overdrafts must be cleared within three days of their discovery.  To process the claims quickly and to enable the necessary follow-up action to recover funds from the responsible party, the following information should be provided to your County Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor on the Request for Escrow Loss Check form (Impact, Section 9, Accounting) whenever a request to cover an overdraft is submitted:

1.
The amount requested to cover the loss;

2.
A detailed explanation of the manner in which the loss occurred;

3.
If the amount requested to cover the overdraft is different from the amount that will be demanded from the responsible party, an explanation for the difference, i.e. partial recovery from other sources, a decision not to seek interest that has accrued due to our delay, etc.;

4.
Any other information regarding the loss that would be helpful in pursing the claim.

All other procedures for clearing the overdraft and seeking reimbursement are up to the individual County Managers.

OWNER’S AFFIDAVIT/COMMERCIAL TRANSACTIONS

Most commitments for extended coverage (1) include a requirement for a certificate from the owner identifying all tenants and stating that there are no options or first right of refusal and (2) address potential mechanic’s lien concerns.  These requirements can be met on commercial transactions through use of the “Owner’s Affidavit and Indemnity” form (Impact, Section 5, Affidavits).  To address the effect of A.R.S. §33-1071, which became effective 8/9/01 and relates to commercial broker liens, the Affidavit also includes a sentence (in paragraph 3) relating to new tenants.
PATRIOTS ACT

This memo discusses the USA Patriots Act, its impact on lender’s instructions and Impact forms designed to address the concerns raised below.

Effective October 1, 2003, certain provisions of the USA Patriots Act (the “Act”) and its implementing regulations affecting lenders went into effect.  (The specific statutory/regulatory references you may see are Section 326 of the Act or 31 C.F.R. Part 103.)  The intent of the Act is to prevent terrorist financing and money laundering.  To this end, the October 1 provisions require lenders to take certain steps in identifying their customers.  Through their loan instructions, lenders are now attempting to pass those requirements on to escrow agents.

For instance, you may see loan instructions requiring that you provide the lender with a copy of a government issued photo ID.  This should not be a problem since we should be obtaining such identification to notarize the borrower’s signature in any event.

Other instructions, however, may be more onerous. For instance, a lender has provided us with an addendum to closing instructions and an information sheet regarding the impact of the Act which, when read together, require that (1) a power of attorney be for the purpose of the specific loan and be signed in a title company office, (2) loan documents be signed in a title company or mortgage office, i.e. they cannot be mailed for signature other than to such an office and (3) the closing agent “confirm” the borrower’s identity and not close the transaction if there is a “substantive” versus “minor” discrepancy between the identification and the loan application information on the borrower.

Because we are not in a position to “confirm” someone’s identity but can verify that the person representing him/herself to be the borrower presented us with certain identification, Regional Underwriting Counsel has developed forms to be used whenever you are presented with such instructions.  These Verification of Customer Identity (Sign-Up Service) and Verification of Customer Identity (Escrow) forms are in Impact, Section 10, Miscellaneous.  At this time, use of these forms will require Branch Manager approval because they are not something we want to utilize in every transaction – just when unusually burdensome requirements are made.  If it appears Branch Manager approval is being given frequently, we may re-visit this restriction.

Recall that you should be bringing any unusual lender’s requirements to your branch manager’s attention in any event.  (See also the Lender’s Instructions memo under “L” in this Manual.)

PAYOFF DEEDS

Pursuant to A.R.S. § 33-750, the payoff deed of an Agreement for Sale must:  (1) be entitled “PAYOFF DEED,” (2) state that it is “being delivered to consummate a contract” and (3) include the docket and page number or recording number of the contract.  This statute became effective August 6, 1999.  

The following procedures are based upon these statutory requirements:

1. Use our form Payoff Deed whenever your transaction involves an Agreement for Sale.  Note that you will need to add appropriate vesting and acceptance language if the parties take title as joint tenants or as community property with right of survivorship. The form is in Impact, Section 4, Deeds.

2. Because payoff deeds must now include the recording information of the Agreement for Sale, LandAmerica Account Servicing (if it is servicing the account) or escrow (if the payoff deed is a “to come” item from another servicing agent) will need to ensure that this information is inserted onto the payoff deed prior to its recording.

3. Because the statutory requirements are not retroactive, title and recording can accept payoff deeds executed before August 6, 1999, that do not meet the statutory requirements.

4. Payoff deeds executed on or after August 6, 1999, that do not meet the statutory requirements will need to be reviewed with your county’s CTO/ATO or a Service Center Underwriter on a case-by-case basis to determine whether they will be acceptable for title insurance purposes.

Procedures similar to statutory releases of deeds of trust are also in place for payoff deeds for Agreements for Sale.  See Part A of the memo on Releases in this Manual for the procedure to follow.
PAYOFF DEMANDS/STATEMENTS

A.
All Lenders – Arizona Statutory Requirements  

Effective August 22, 2002, Arizona law imposes strict new requirements on lenders providing payoff statements.  These new requirements should (1) make it easier to obtain timely payoff statements from lenders, (2) eliminate the need to obtain the trustor’s consent before a lender will provide a payoff statement to an escrow agent and (3) quickly resolve disputes with lenders over inaccuracies in payoff statements discovered after close of escrow.  A.R.S. §33-715 includes the following provisions:

1.  Payoff Demands/Statements.

A beneficiary or the beneficiary’s authorized agent (including an account servicing agent) must prepare and deliver a payoff statement within 14 days after receipt of a written demand from an “entitled person.”  “Entitled person” is defined to include the trustor and the escrow agent.  This provision should therefore assist you in dealing with those lenders who refuse to provide a payoff statement to you without specific authorization from the trustor.  HOWEVER, to benefit from this provision, your request must be in writing.
The statute further provides that the payoff statement must include amounts required to pay off the obligation as of the date of preparation and information reasonably necessary to calculate the payoff amount on a per diem basis up to 30 days.  You should therefore not have to verbally update a payoff statement as long as your escrow closes within the 30 day period.  After that time, you will have to request an update either verbally or in writing, depending on the close of escrow date.  (For instance, if the close of escrow date is more than 14 days away, your request should be made in writing.  If less than that, verbal updates can be requested.)

2.  Right to Rely.

An escrow agent may rely on a payoff statement “for the purpose of establishing the amount necessary to pay the obligation in full and obtain a release of the mortgage or deed of trust.”  The escrow agent may also rely on an amended payoff statement if the amended statement is delivered prior to the close of escrow.

This provision enables us to address those issues that arise after close of escrow when a lender refuses to provide a release because it discovers an error in its payoff statement.  Because we are statutorily entitled to rely on the lender’s payoff statement, the burden falls, appropriately, on the lender to pursue any deficiency against its borrower.  Branch Managers have been provided with form letters that can be used to address this issue with lenders when such a situation arises.  You should therefore consult with your Branch Manager immediately if a lender refuses to provide you with a release based on an incorrect payoff statement.

3.  Penalties.

A beneficiary who willfully fails to prepare and deliver a payoff demand statement within the 14 day period is automatically liable to the trustor for (1) $500.00 and (2) any additional, actual damages sustained because of the failure to timely deliver the payoff statement.  “Willfully” is a broad term simply defined to mean a failure to comply with the statute without just cause or excuse.

4.  Payoff Statement Fee.

A beneficiary may assess a fee of no more than $30.00 for furnishing each payoff statement.  This amount is conclusively presumed to be reasonable.  This limitation does NOT apply to statements provided by account servicing agents.  

5.  Where to Make Demand.

If a beneficiary has more than one branch office or other place of business, the written payoff demand is to be made to the branch or office address provided in the payment billing notice or payment book.  If, however, the beneficiary has directed you to send payoff demands to another location, you may follow the beneficiary’s direction, but your file should document that direction.

NOTE:  If your transaction involves property in foreclosure, the payoff demand should be sent to the trustee for the foreclosing beneficiary, not to the beneficiary.

6.  Payoff Request Letter.

Our payoff request letter (copy attached and in Impact, Section 3, Demands) reflects these statutory provisions.   The form requests that payoff statements be provided via fax.  If you want the statement delivered in some other form, you may revise the letter accordingly.

B.
“Private” Beneficiaries

The following requirements apply when obtaining payoff information from a “private” beneficiary, i.e. a beneficiary other than an institutional lender or a beneficiary whose account is being serviced by an account servicing company:

(i)  Payoff information is to be obtained from the beneficiary only.  This information

                 should be confirmed in writing by having the beneficiary execute the Beneficiary’s 

                 Demand.  (See form in Impact, Section 3, Demands, Payoff Request/Bene –             

                 Package.)  Exceptions may be made with the approval of your County Manager,

                   State Escrow Administrator or Advisory Escrow Manager/Supervisor.


(ii)   The release CANNOT be a “to come” item.  (A release form is included in the 

                    above-referenced Payoff Request/Bene – Package and is to be sent to the beneficiary 

                    along with the payoff request.) Exceptions may be made with the approval of 

                    your County Manager, State Escrow Administrator or Advisory Escrow                           

                    Manager/Supervisor.

C.
Liens Paid By Means Other Than a Cash Payment at Close
Any transaction involving a lien that is being “paid off” by some means other than a cash payment at close (for instance, being re-secured by another property), cannot close unless the escrow officer is in possession of:


(i) 
Written instructions from the beneficiary specifying the manner of payoff;


(ii)
Fully executed documents necessary to effect the “payoff;” and


(iii)
A fully executed release of the existing lien from the beneficiary.
Additional procedures for releases of liens not being paid through escrow or on “title only” orders are set forth in the memo on Releases in this Manual.                   

_______________, 200__

Lender Name

Attn:  Payoff Department

Address or Fax

Re:
Escrow No.


County:


Subject Property:


Your Loan No.:


Closing Date:

Gentlemen:

We have been employed to act as escrow agent in a transaction involving a parcel of land on which you hold or service an encumbrance.  The legal description of this parcel is as follows:

Will you please forward the payoff statement on this account showing the amount we must collect to pay your account in full, and all papers you hold in connection with the encumbrance including fire insurance policies.  We will collect all funds requested by you before recording the release documents.

Please note that A.R.S. §33-715 requires that you provide us, as escrow agent, with your payoff statement within 14 days and entitles us to rely on that statement for 30 days.  Failure to comply with the 14 day requirement may subject you to statutory penalties of $500.00 or more.  Any amendments to your payoff statement must be received at fax number_____________ prior to close of escrow.  The beneficiary’s fee for providing a payoff statement may not exceed $30.00.

The beneficiary on the Deed of Trust is requested to execute the Direction of Reconveyance pursuant to the original Deed of Trust or by separate direction to the trustee.  Please secure the Trustee’s signature on the necessary reconveyance prior to forwarding to the undersigned for recordation.

We would appreciate your prompt attention to this request.

Sincerely,

POWERS OF ATTORNEY

Effective August 21, 1998, the Arizona legislature revised the statutes on Powers of Attorney.  The most notable changes are as follows:

A.
Acknowledgment/Affidavit  


All powers of attorney must include an acknowledgment by the principal and an affidavit by the witness.  (A.R.S. 14-5501.D)  The statute specifies the form of acknowledgment and affidavit, which are included in the Special Durable Power of Attorney and Special Power of Attorney forms in Impact, Section 10, Miscellaneous. (A copy of the Special Durable Power of Attorney form is attached hereto.  The forms are identical except for the caption.) THESE FORMS ARE THE ONLY POWER OF ATTORNEY FORMS WE SHOULD EVER PROVIDE TO OUR CUSTOMERS WHEN IT IS FOR USE IN CONNECTION WITH A SPECIFIC ESCROW WE ARE HANDLING.  Note also that these forms are identical to the form approved by the Land Title Association of Arizona and the Arizona Association of Realtors in March 2005 for use by real estate agents.  You should therefore be comfortable accepting this form from any agent.  

B.
Best Interests of Principal  


The law requires that an attorney-in-fact use the principal’s assets only in the principal’s best interests and not for the agent’s benefit.  (A.R.S. 14-5506)   Violation of this statute subjects the agent to criminal and civil penalties.  There is an exception if the authority given by the principal for a use which is not in the principal’s best interest or is for the agent’s benefit is:  (1) identified in detail within the power of attorney and (2) separately initialed by the principal and the witness at the time the Power of Attorney is executed.  Consequently, whenever an attorney-in-fact is receiving ANY benefit from the transaction, the Special Power of Attorney form must include a clause setting forth the specific benefit being received and be initialed by the principal and the witness at the time the power of attorney is executed.  (Note:  Benefits to the agent can include receiving all or any part of:  (a) a commission, fee or other compensation, (b) proceeds  or (c) a right of survivorship interest in the property.)

C.
Termination


A durable power of attorney is effective regardless of how much time has elapsed since its execution unless the power of attorney states a definite termination time.  (A.R.S. §14-5501.A)    The attached Special Durable Power of Attorney includes the statutory language for a durable power of attorney stating that it is “not affected by subsequent disability or incapacity of the principal or lapse of time.”  If the principal desires to insert a specific date upon which the power is terminated, however, that change may be made in the form.

D.
Witness


The statutory witness requirements have not changed.  As a reminder, to be a witness, a person:


a.  Must be an adult (18 or older) who verifies the principal’s identity;


b.  CANNOT be the designated agent under the power of attorney, the agent’s spouse or the agent’s children; and


c.  CANNOT be the notary public.

E.
Retroactivity


These statutory changes are NOT retroactive.  Therefore, any valid Power of Attorney executed before August 21, 1998, is still valid.

F.
Out-of-State Powers


Powers of Attorney validly executed in another state continue to be valid in Arizona.  (A.R.S. §14-5501.C)

G.
Signature Lines and Acknowledgments

The following are samples of the proper way for signatures and acknowledgements to be set up when an individual is signing a document as power of attorney for another:
	Signature Block
John Doe [this would be the name of the principal]
By:  [signature of attorney-in-fact]
        as Attorney in Fact

OR

John Doe

[attorney-in-fact signs name of principal]
 by  Jane Doe, his attorney-in-fact


	Notarization
This instrument was acknowledged before me this _____ day of __________, 2___, by Jane Doe as attorney-in-fact for John Doe.

Notary Public


When recorded, mail to:

SPECIAL DURABLE POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:  That________________________, the undersigned Principal, hereby makes, constitutes and appoints                                    (“Agent”) my true and lawful agent for me, with all power and authority to act in my name, place and stead, and for my use and benefit in any way which I myself could do, if I were personally present, to sell, convey, purchase, acquire, mortgage or otherwise encumber, transfer in trust, borrow money and execute and deliver notes therefore, loan money and receive notes and security therefore, and take or perform any other act necessary or appropriate regarding the real property described on Exhibit “A,” attached hereto and incorporated herein by reference (the “Real Property”).  

In addition, my Agent is specifically authorized to perform the following acts on his/her own behalf or for his/her own benefit ONLY if my witness and I initial each specific act below.

[NOTE:  The Principal and the Witness must each initial the corresponding blank space below with respect to each act listed for which the Principal wants the Agent to have authority.  If a blank space for any specifically-described act is NOT initialed, NO AUTHORITY WILL BE GRANTED for matters that are included in that section.]

	______________________

Principal and Witness Initials
	1)  Accept payment of a commission, fee or other compensation in connection with the Real Property.

	______________________

Principal and Witness Initials
	2)  Accept payment of all or any portion of the proceeds from the sale or financing of the Real Property.

	______________________

Principal and Witness

Initials
	3)  Acquire any interest in the Real Property, including but not limited to any interest which provides for rights of survivorship.

	______________________

Principal and Witness

Initials
	4)  Execute and record a disclaimer deed to the Real Property.



	______________________

Principal and Witness

Initials
	5)  Other:________________________



	
	


This power shall not be affected by subsequent disability or incapacity of the Principal or lapse of time.  All acts done by my Agent pursuant to this power during any period of disability or incapacity or uncertainty as to whether I am dead or alive shall have the same effect and inure to the benefit of and bind me or my heirs, devisees and personal representative as if I were alive, competent and not disabled.

I hereby ratify all that my Agent shall lawfully do or cause to be done by virtue of this power.  

This Special Durable Power of Attorney shall be governed by and construed in accordance with the laws of the State of Arizona.

I, ____________________________, the Principal, sign my name to this Power of Attorney this _____ day of ________, _____, and being first duly sworn, do declare to the undersigned authority that I sign and execute this instrument as my Power of Attorney and that I sign it willingly, or willingly direct another to sign for me, that I execute it as my free and voluntary act for the purposes expressed in the Power of Attorney and that I am eighteen years of age or older, of sound mind and under no constraint or undue influence.







_________________________________________







Principal:_________________________________









(Print Name)

(NOTE:  THE WITNESS CANNOT BE THE NOTARY PUBLIC, THE AGENT, THE AGENT’S SPOUSE OR THE AGENT’S CHILD.)
I, ____________________________, the Witness, sign my name to the foregoing Power of Attorney being first duly sworn and do declare to the undersigned authority that the Principal signs and executes this instrument as his/her Power of Attorney and that he/she signs it willingly, or willingly directs another to sign for him/her, and that I, in the presence and hearing of the Principal, sign this Power of Attorney as witness to the Principal’s signing and that to the best of my knowledge the Principal is eighteen years of age or older, of sound mind and under no constraint or undue influence.







_________________________________________







Witness:__________________________________









(Print Name)
State of Arizona 

)

This instrument was subscribed, sworn to and

County of _______________ ) ss

              acknowledged before me by ________________






 the Principal, and subscribed and sworn to before







 me by __________________, the Witness, this







 ______ day of ______________, ________.







 ___________________________________________







 Notary Public

My commission will expire:____________

NOTE: THIS  POWER  OF ATTORNEY GIVES THE PERSON WHOM YOU DESIGNATE YOUR AGENT BROAD POWERS TO HANDLE YOUR REAL PROPERTY, WHICH MAY INCLUDE POWERS TO PLEDGE, SELL OR OTHERWISE  DISPOSE OF REAL PROPERTY WITHOUT ADVANCE NOTICE TO YOU OR APPROVAL BY YOU.    THESE POWERS WILL EXIST EVEN AFTER YOU BECOME DISABLED, INCAPACITATED OR INCOMPETENT.  CONSEQUENTLY, IF THERE IS ANYTHING ABOUT THIS FORM THAT YOU DO NOT UNDERSTAND, YOU SHOULD ASK A LAWYER TO EXPLAIN IT TO YOU. 

Exhibit “A”

Real Property Description

PRIVACY ACT

Implementation of the Gramm-Leach-Bliley Privacy Act

Effective July 1, 2001, the Gramm-Leach-Bliley Privacy Act (also known as the Financial Services Modernization Act) (“Act”), goes into effect.  The Act requires that the financial services industry, which includes title insurance companies, disclose to customers the ways in which we collect and use information about them.  This disclosure must be given to individuals who obtain services primarily for “personal, family or household purposes.”  For our purposes, this will limit notification to individuals involved in residential transactions.  Home Office and Regional Underwriting have developed the procedures that are to be followed to comply with the Act.  These procedures are as follows:

A.  Two Page Policy Notice.

The two page LandAmerica Privacy Policy Notice and LandAmerica Privacy Policy developed by Home Office, must be delivered to sellers, buyers and borrowers in every escrow involving residential property.  RESIDENTIAL TRANSACTIONS include:

(1) Sales of a residence using the AAR Residential Resale Real Estate Purchase Contract or for-sale-by-owner transactions;

(2) Sales of vacant land using the AAR Vacant Land Purchase Contract or other for-sale-by-owner contract IF the property is to be used for non-commercial purposes such as construction of a residence or placement of a mobile home; and

(3) Refinance transactions involving residential property.  For refinance transactions, the notice must be delivered to the borrower(s).

The Notice must be delivered as soon as possible after escrow is opened.  It is therefore recommended that the Notice be included with your Welcome Package.  If no such package is 

provided, the Notice must be hand delivered or mailed to the customer as soon as possible after escrow has opened.  The Notice and Policy are available in Impact, Section 1, Escrow Instructions.   

The Notice is also to be delivered with each owner’s policy covering residential property and each loan policy issued to an individual seller of residential property who carries back a purchase money mortgage or deed of trust.
As noted, the Notice must be given to individuals who obtain services primarily for personal, family or household purposes.  It is not necessary to provide the notice in commercial transactions or to corporations, partnerships or LLC’s.  When in doubt, however, it is better to err on the side of caution by sending the notice when it is not needed rather than inadvertently omitting a required notice.
B.  Opt-Out 

LandAmerica does not generally engage in any information sharing practice by which an opt-out notification is required to consumers under the Act.  If, however, your customer absolutely insists on opting out of any type of information sharing, contact Sarah Schimmels in the Richmond Legal Department (sschimmels@landam.com or 804-267-8878) and provide her with the customer’s full name, address and phone number.

PROBATE MATTERS

In attempting to clear title problems associated with a decedent’s estate, personnel sometimes confuse Small Estate Affidavits, Affidavits of Successors Rights and Affidavits of Heirship.  This memo is intended to distinguish these affidavits and to insure that the correct terminology is used when addressing probate situations.

A.
Small Estate Affidavit (A.R.S. §14-3971.E)  


Use of this affidavit is acceptable to convey a decedent’s estate only if the decedent has been deceased for at least 6 months and (1) no application for appointment of a personal representative is pending or has been granted in any jurisdiction and the equity in all of the decedent’s Arizona real property does not exceed $75,000 at the date of death or (2) if an application was granted, the personal representative has been discharged or more than one year has elapsed since a closing statement was filed and the equity in the decedent’s real property, wherever located, does not exceed $75,000 as of the date of the affidavit.  (If any of these requirements cannot be met, probate proceedings will typically be required to transfer the property.)  The affidavit must be filed with the Superior Court in the county where the decedent was domiciled or, if not domiciled in Arizona, then in the county where the real property is located.  The Probate Clerk of the Superior Court will provide a certified copy of the affidavit, which is then recorded in the county where the real property is located.  Note:  This affidavit is also known as the Affidavit for Transfer of Title to Real Property.  If underwriting approves the use of this Affidavit, you may obtain the form from a Service Center Underwriter.  
B.
Affidavit of Successor’s Rights (A.R.S. §14-3901)  


This affidavit should be used sparingly, i.e. only in potential claim situations or when, for some unusual reason (e.g. lapse of many years since decedent’s death), the conduct of probate proceedings or use of a Small Estate Affidavit is not feasible.  Accordingly, this affidavit should not be used, or offered for use, without prior approval of the Legal Department.  If use of this affidavit is permitted, it need only be recorded in the county where the real property is located.  There is no need to file it with the Superior Court.
C.
Affidavit of Heirship  


This term has been used interchangeably by personnel to describe both the Small Estate Affidavit and the Affidavit of Successors Rights, with obvious confusion resulting.  There is, moreover, no such term in the Arizona statutes.  Therefore, when addressing probate matters in the future, please refer only to the Small Estate Affidavit or Affidavit of Successor’s Rights, whichever is appropriate.

PURCHASER DWELLING ACTIONS LAW

Effective August 22, 2002, purchasers will be required to follow several statutory steps prior to filing a lawsuit against a seller related to the design, construction, condition or sale of a dwelling (a “dwelling action”).  (A.R.S. §12-1361, et seq.)  A “dwelling” is any single or multi-family unit designed for residential use and common areas and improvements owned or maintained by an association or its members.  A “seller” is any person, firm, partnership, corporation, association or other organization that is engaged in the business of designing, constructing or selling dwellings.  

Under this law, the purchaser and seller must go through a noticing period before the purchaser can file a dwelling action.  The purchaser must first provide the seller with a written notice specifying in reasonable detail the basis for the dwelling action.  This notice must be given at least 90 days before the dwelling action is filed.  The seller then has 10 days within which to inspect the dwelling.  The seller must then inform the buyer of the manner in which repairs will be made or compensation provided, the buyer may accept, reject or make a counteroffer to that response, and the seller may make a final response.  Each of these notices/responses must be in writing and delivered by certified mail.

THESE STATUTORY PROVISIONS ARE OF CONCERN TO ESCROW AGENTS BECAUSE THE LEGISLATION REQUIRES THE ESCROW AGENT TO PROVIDE NOTICE OF THE STATUTORY PROVISIONS TO A PURCHASER.  We will address this requirement by including a notice of the statute in the pre-printed portions of our title commitments and on the Terms and Conditions of Escrow-Residential, Escrow Instructions and Addendum to Purchase Contract, as applicable.   Copies of the notices are attached hereto as Exhibits “A” and “B.”

FOR PRE-PRINTED PORTION OF COMMITMENT

PURCHASER DWELLING ACTIONS NOTICE
Pursuant to Arizona Revised Statutes Section 12-1363.N, notice is hereby provided to the purchaser of a dwelling of the provisions of Arizona Revised Statutes Sections 12-1361, 1362 and 1363.  These statutory sections set forth the requirements to be met by a purchaser prior to bringing an action against the seller of a dwelling arising out of or related to the design, construction, condition or sale of the dwelling.  “Dwelling” means a single or multifamily unit designed for residential use and common areas and improvements owned or maintained by an association or its members.  “Seller” means any person, firm, partnership, corporation, association or other organization engaged in the business of designing, constructing or selling dwellings.  The complete statutory sections (located in House Bill 2620) can be viewed on the Arizona State Legislature’s web site:  www.azleg.state.az.us/legtext/bills.htm .

Exhibit “A”

FOR TERMS AND CONDITIONS OF ESCROW-RESIDENTIAL,

ESCROW INSTRUCTIONS AND ADDENDUM TO PURCHASE CONTRACT

PURCHASER DWELLING ACTIONS NOTICE
Pursuant to Arizona Revised Statutes Section 12-1363.N, notice is hereby provided to the purchaser of a dwelling of the provisions of Arizona Revised Statutes Sections 12-1361, 1362 and 1363.  These statutory sections set forth the requirements to be met by a purchaser prior to bringing an action against the seller of a dwelling arising out of or related to the design, construction, condition or sale of the dwelling.  “Dwelling” means a single or multifamily unit designed for residential use and common areas and improvements owned or maintained by an association or its members.  “Seller” means any person, firm, partnership, corporation, association or other organization engaged in the business of designing, constructing or selling dwellings.  The complete statutory sections (located in House Bill 2620) can be viewed on the Arizona State Legislature’s web site:  www.azleg.state.az.us/legtext/bills.htm .

Exhibit “B”

RECORD RETENTION/DESTRUCTION

Due to the logistical difficulties and cost of storing our voluminous files, it is necessary to implement a uniform procedure for retention/destruction of escrow, title, default services and tracking files.  The following procedures for record retention and destruction are therefore to be followed by all Arizona offices:

A.
Escrow Files

1.
All files (commercial, residential and vacant land) are to be retained for 5 years from the date the file is sent to storage.

2.
For Maricopa County, there is no need to note the destruction date on the exterior

of the file folder.  Record Center Innovations (“RCI”), our storage company, has implemented a process whereby it will database incoming files for destruction 5 years from the date the file is received by RCI.

3.
For outlying counties, the exterior of the file folder must be prominently marked with a stamped or handwritten notation stating the date the file is to be destroyed, which date shall be 5 years from the date the file is sent to storage.  No less than annually, stored files with destruction dates falling within the applicable time frame are to be destroyed.

4.
There are two exceptions to this policy:


a. Any file approved by the County Manager may be retained permanently.  The exterior of these files is to be marked “DO NOT DESTROY.”


b.  Any file from which funds have been escheated.  The destruction date on any such file will be changed by the Accounting Department to 5 years from the date the funds were escheated.

B.
Title Files

1.  Residential re-sale, builder, refinance and vacant land files are to be retained for 10 years from the date of recording. The exterior of each file folder must be prominently marked with a stamped or handwritten notation stating the date the file is to be stripped, which date shall be 10 years from the date the transaction recorded. After 10 years the file is to be stripped in its entirety EXCEPT for the title policy. The policy is to be retained on a permanent basis by whatever method the Service Center Manager or County Manager chooses. All other documents are to be destroyed.  No less than annually, stored files marked with dates falling within the applicable 10 year time frame are to be stripped.

2. Commercial and sectional files are to be retained permanently without stripping. The exterior of these files is to be marked “DO NOT DESTROY.”

3.
On a transaction-by-transaction basis, the Service Center Manager, Service Center Underwriter or County Manager may opt to retain particular title files on a permanent basis without stripping. The exterior of these files is to be marked “DO NOT DESTROY.” 

C.
Default Services


Trustee sale, forfeiture and litigation guarantee files are to be retained for 5 years


from the date the file is sent to storage.  Pursuant to the procedure noted in Part 


A.2, above, there is no need to note the destruction date on the file folder.

D.
Tracking Files

1.
Tracking files are to be retained for 5 years from the date the Notice of Intent to Record Release was sent to the beneficiary/mortgagee.

2.
The file is to include certified receipts for all Notices sent and all Notices returned as non-deliverable (unless the certified receipt is checked “non-deliverable,” in which case only the receipt need be retained).

3.
The exterior of the file folder must be prominently marked with a stamped or handwritten notation stating the date the file is to be destroyed, which date shall be 5 years from the date the Notices were sent.

4.
No less than annually, stored files with destruction dates falling within the applicable time frame are to be destroyed.

(Effective June 1, 2005)

RELEASES

A.
 “To Come” Releases and Tracking Service

1.
Liens Paid in Escrow

When you close a transaction involving a full or partial payment of a mortgage or deed of trust, or the payoff of an agreement for sale, which is being paid through your escrow for cash and a release/payoff deed is not included with your recording package, the following procedure must be followed:  


1.  Collect the applicable release tracking fee for each payoff or partial payment made at close of escrow and include it with your fee check.  The tracking fee includes recording fees.


2.  Complete the Tracking Package form (Impact, Section 8, Title).


3.  On the requirement page, which prints automatically, circle the requirement to be tracked.


4.  Attach a copy of the disbursement worksheet indicating the lender’s name, loan number, and address to which the payoff or partial payment check was sent.


5.  Include the Tracking Package with your Recording Package, stapled separately.


6.  Forward both the Tracking Package and Recording Package to the Recording desk.

NOTE:  Tracking DOES NOT pertain to any full release/payoff of a mortgage/deed of trust/agreement for sale having a stated indebtedness of over $500,000.00 OR to any partial release requiring a payment of more than $500,000.00 for the partial release.  In those cases, the Escrow Officer must follow-up on the “to come” item and IS NOT TO COLLECT A TRACKING FEE.  

NOTE:  Effective August 22, 2002, a title insurer may prepare and record a full release of a lien shown on an Affidavit of Affixture if the lien secures a debt of $500,000.00 or less.  (A.R.S. §42-15203.E.)  The procedure is the same as that set forth above for releases of deeds of trust.

2.
Liens Paid to “Private” Beneficiaries 

A release being obtained from a “private” beneficiary cannot be a “to come” item.  A “private” beneficiary is one other than an institutional lender or a beneficiary whose account is being serviced by an account servicing company.  Exceptions may be made with the approval of your County Manger, State Escrow Administrator or Advisory Escrow Manager/Supervisor.   For more detail on payoffs of such liens, see the memo on Payoff Demands/Statements, Part B, “Private Beneficiaries,” in this Manual.

3.
Liens Paid Direct and Outside Escrow

We cannot close any transaction involving a lien that is paid “direct and outside escrow” unless the escrow officer is in possession of a fully executed release from the beneficiary.  Exceptions may be made with the approval of your County Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor.  (The requirements for doing a statutory release do not apply in this situation, so no tracking fee can be charged.)
4. 
Title Only Orders

On “title only” orders, the title policy cannot be issued until the escrow officer/CTO/ATO is in possession of the release.  It is the escrow officer’s responsibility (or CTO/ATO if the order does not come through a company escrow officer) to inform the customer that a policy will not be issued until we have all releases or other items necessary to record and insure.  All such “to come” items are to be directed to the escrow officer/CTO/ATO for recording.

5.
Liens “Paid” By Means Other Than Cash At Closing

Any transaction involving a lien that is being “paid off” by some means other than a cash payment at close (for example, by being re-secured by another property) cannot close unless the escrow officer is in possession of:


(i)
Written instructions from the beneficiary specifying the manner of payoff;


(ii)
Fully executed documents necessary to effect the “payoff;” and

(iii)
A fully executed release of the existing lien from the beneficiary.

Again, this procedure is necessary because we cannot meet the requirements for effecting a statutory release unless the lien is paid off through our escrow.

B.
Partial Release Provisions


1.  Prior Approval.


All partial release provisions are to be reviewed by LandAmerica Account Servicing to determine whether they can be serviced PRIOR to closing escrow.  A copy of the provisions, along with a copy of the document to be serviced, must be sent for review.  If there is a prior obligation, a copy of the partial release provisions for the prior obligation must also be included.  


If the partial release provisions can be serviced, the copy sent for review will be initialed and dated and faxed back to you.  If there is a problem, a memo will be provided covering the problem.  Upon correcting the problem, the revised partial release provisions must also be sent to LandAmerica Account Servicing for review.  


A copy of the review sheet/guideline form used by LandAmerica Account Servicing prior to all partial release set-ups is attached.    You should review this form for additional guidance in handling such transactions.


2.  Signed Releases.


The file must contain signed partial releases for all possible partial releases in addition to the full release.  The only exception is when the legal description is to be determined at the time of the release with the seller’s approval or survey.


For multiple lots or units released at buyer’s choice, the signed release deeds must be included in the file, with the legal description to be provided at the time of release.


If signed releases are in the file, the partial release price is $75.00, with reconveyance, recording and statement fees additional.  If signed releases are not in the file, the partial release fee is $100.00, with reconveyance, recording and statement fees additional.  These minimum fees are subject to increase if additional work is required to complete the partial releases.


When a Partial Release Statement is given to escrow on files for which we do not have deeds, the Statement must include the following provision:  

“Partial Release documents are not held in this file.  It is necessary for you to obtain a signed release for the requested legal description and forward it to our office with the partial release funds.  PARTIAL RELEASE FUNDS WILL NOT BE ACCEPTED WITHOUT THE SIGNED PARTIAL RELEASE DEED.”


3.  Addendum to Deed of Trust.


Under Arizona case law, release provisions contained in an addendum to a recorded deed of trust will not be enforced unless the addendum is signed by the trustor and by the beneficiaries.  The Court of Appeals addressed the issue in Passey v. Great Western Associates II, 850 P.2d 133 (App. 1993).  In that case, the trustor sued to compel the release and reconveyance of 45.7 acres under a deed of trust.  The Court held that the beneficiaries, as the parties charged with the addendum’s acreage-release obligations, were required under the statute of frauds to sign the addendum.  Because they had not done so, the statute of frauds barred the trustor from enforcing the release provisions against the beneficiaries.


Accordingly, whenever your escrow involves a deed of trust which contains release provisions, you must obtain the signatures of all beneficiaries on the deed of trust AND on any applicable addendum or supplement.
C.
Release and Reconveyance/Cancellation of Note


Anytime you are asked to record a release of a deed of trust in which the Company is named as trustee and to cancel the underlying indebtedness, you must review that request with your County Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor.  Before recording any such release, the following steps must be taken:


1.
Obtain the original deed of trust and all assignments from the present beneficiary.


a.  Copies of recorded documents are acceptable if the originals cannot be found.


b. Check the records to verify that no further assignments or substitutions of trustee under the deed of trust have occurred.

2.
Obtain the ORIGINAL NOTE from the present beneficiary.  Copies of the note are NOT acceptable.  If the original note is not available, request the beneficiary to substitute another trustee in place of the Company.

3.
Obtain a Request for Reconveyance executed by all present beneficiaries.  Any questions as to the identity of all beneficiaries (e.g. collateral assignments) should be referred to your chief title officer.  


4.
Obtain the reconveyance fee.


5.
Prepare and record a deed of reconveyance.

6.
If the beneficiary has not done so, clearly mark “CANCELLED, _______________________________________________, TRUSTEE” and the date shown on the Request for Reconveyance across each page of the note.

7.
Retain the deed of trust, note and request for reconveyance in the escrow file.  If the trustor requests us to return the original note, do so by “Certified Mail - Return Receipt Requested” and retain a copy of the note in the escrow file.

REVIEW SHEET FOR PARTIAL RELEASE PROVISIONS

ACCOUNT NO. ______________________

ACCOUNT SERVICING REQUIRES A REVIEW OF PARTIAL RELEASE PROVISIONS PRIOR TO THE CLOSE OF ESCROW.

THE ACCOUNT MUST BE CURRENT BEFORE A PARTIAL RELEASE CAN BE ISSUED, MUST BE PROVIDED FOR IN RELEASE TERMS.

"THE FINAL RELEASE WILL BE-FOR THE BALANCE OF THE PROMISSORY NOTE" MUST ALSO APPEAR IN THE RELEASE TERMS. IF NOT ADD TO WELCOME LETTER TO THE PARTIES.  However, if added to the release terms, it will help ensure there will not be an unsecured Note due to partial releases.

MUST PROVIDE ACCOUNT SERVICING WITH A STATEMENT OF TOTAL ACREAGE FOR PROPERTY INVOLVED IN ACCOUNT AND A SURVEY NAP, WHEN APPLICABLE.

1.
Is there an established partial release price Yes _____     No _____ per gross acre _____; per lot _____; per parcel _____; per front footage _____; per square footage _____?  If it is acres or square footage, the total acres or square footage must be provided to the Account Servicing Department.

2.
Do the release prices adequately cover the unpaid principal balance of the encumbrance?

Yes _____     No _____.

3.   Does the initial down payment apply to the release of property? Yes _____     No _____. Was property released in escrow for the down payment? Yes _____     No _____.

4.
Does the partial release payment  apply toward subsequent installments in order of their maturity? Yes _____     No _____; in inverse order of maturity? Yes _____     No _____. (WITH EXCEPTION OF MONTHLY PAYMENTS.)

5.
Does the principal portion of scheduled payments apply as a credit toward future partial release payments? Yes _____     No _____; or is the payment for the partial release in addition to the principal paid? Yes _____     No _____.

6.
Is there a prepayment penalty? Yes _____     No _____.

Or due on resale? Yes _____     No _____?  Is prepayment or resale for partial releases adequately defined? Yes _____     No _____.

7.
Is interest to be paid on the RELEASE PRICE _____; in addition _____; included _____; to the date of the release _____; or only be current to the payment terms _____.

7a.
Is interest to be paid on the unpaid PRINCIPAL BALANCE _____; in addition _____; included _____; to the date of the release _____; or only be current to the payment terms _____.

7b.
If interest is included, is the partial release price sufficient to cover both principal and maximum interest Yes _____     No _____.

7c.
Is there a default provision in the terms? Yes _____     No _____ When the buyer is not in default, partial releases may be given.

8.
Are the parcels to be released adequately defined? Yes _____     No _____.

9.
How are the parcels to be released, contiguous Yes _____     No _____; buyer's option Yes _____     No _____; set pattern Yes _____     No _____; minimum size Yes _____     No _____; multi lot Yes _____     No _____; seller approval Yes _____     No _____. (EVEN IF NOT PROVIDED FOR IT IS A REQUIREMENT OF ACCOUNT SERVICING.)

10.
Is there an underlying obligation(s)? Yes _____     No _____. Does the prior contain a compatible partial release provision? Yes _____     No _____.  WATCH TERMS - if a partial release must be obtained and recorded from the prior obligation, Account Servicing will not be responsible for initiating the partial release request!

11.
Any discrepancies will require mutually signed instructions.

12.
Are there special terms? Yes _____     No _____ i.e. seller’s approval of legal description Yes _____     No _____; need survey by licensed surveyor or civil engineer Yes _____     No _____. (ACCOUNT SERVICING REQUIRES EVEN IF NOT IN TERMS.)

13.
Are there pre-signed partial release documents, which contain legal descriptions, included for each possible release? Yes _____     No _____.  How Many? ________

14.
Account Servicing will not service terms that require proof of state and county requirements being met or monitor terms of the sales price or conditions of the sale prior to releasing property.

ACCOUNT SERVICING reserves the right to require an Engineer's Survey Map on any partial release.

RESPA (AKA REGULATION X)

A.  RESPA Generally

The Real Estate Settlement Procedures Act of 1974 (“RESPA”) and its implementing regulations, known as Regulation X, apply to all federally-related residential (i.e. 1 – 4 family) loans.  (“All” includes first position liens and subordinate liens, as well as refinances.)  A primary focus of RESPA is its anti-kickback philosophy.  That philosophy forbids the giving or receipt of any “thing of value” for the referral of settlement service business.  It also prohibits splitting a charge for settlement services except for services actually performed and only to the extent the payment bears a reasonable relationship to the actual market value of those services.  The intention is to eliminate unearned fees.  In this regard, the payment of any “thing of value” for a referral is absolutely prohibited. 

“Thing of value” is broadly defined to include any kind of payment, service or other consideration, including monies, things, discounts, commissions, fees, payment of another’s expenses, provision of services at special or free rates, and sales or rentals at special prices or rates.  Clearly, then, giving or receiving a “thing of value” does not require the transfer of money.  It is difficult to conceive of an arrangement under which a benefit given to a producer of business, which is tied to the referral of business, would not be deemed a “thing of value.”
B.  Arizona’s Anti-Kickback Law

Arizona has its own RESPA-related statutes.  A.R.S. §6-836 and §20-1585 prohibit escrow agents and title insurers from paying or giving a commission or any part of their fees or charges, including escrow fees, or any other consideration or thing of value, as an inducement or as compensation for any escrow or title insurance business.  We will apply the same rules for analyzing business practices under these statutes as we do for RESPA generally. 

C.  Enforcement

The penalties for violating RESPA are quite severe and include:  (a)  Criminal penalty:  $10,000.00 fine, one year in prison, or both; and (b)  Treble damages to the consumer (could be the subject of a class action).  The giver and receiver are jointly and severally liable for damages.

As with most federal regulations, the rules are quite complicated.  Your County Manager must approve any activity you believe falls within RESPA.  When in doubt, assume your transaction is covered by RESPA.

SAME-SEX MARRIAGES

Arizona will recognize a marriage validly performed in another state.  In light of the happenings in various states during 2003-04, there is no way we can determine whether a same sex marriage is valid in another state.  Accordingly, in consultation with Regional Counsel, we will proceed as follows when a same sex couple wishes to take title as a married couple:

1.  Owner’s policy: 

We can insure a same sex couple if (1) they give us instructions as to the specific manner in which they want title vested and (2) the following exception is placed in the policy:  “Notwithstanding the manner in which title is vested in Schedule A, no insurance is provided regarding the marital status of the named insureds or the manner in which title is held.”

Note:  Be sure to send out an amendment to the preliminary report or commitment stating that the above-exception will be shown in the owner’s policy.

2.  Lender’s policy:

We can insure without the exception since the deed of trust will be valid as long as both parties sign.

3.  Escrow notice: 

Escrow will need to alert title if you have a same sex couple wishing to take title as a married couple so that the examiner can place the above exception in the policy.  

This issue has so far come up only when the couple is buying property.  In the event they are selling after having acquired as a married couple, we should have no additional requirements as long as both parties sign the conveyancing documents and instruct you in the manner of paying the proceeds.  If a surviving “spouse” claims title because the property was held as joints tenants with right of survivorship and the other “spouse” has died, then as long as they had signed an acceptance of joint tenancy, we should proceed as we would with any other unmarried individuals who hold as joint tenants.  Any other situations will need to be looked at on a case-by-case basis. 

4. 1099 Reporting:

For the manner in which 1099 reporting is to be done in same-sex marriage situations, see Paragraph C of the memo on Taxes-Federal-Form 1099-S Reporting in this Manual.
SEPTIC AND OTHER ALTERNATIVE WASTE DISPOSAL SYSTEMS

On January 1, 2002, Arizona Department of Environmental Quality (“ADEQ”) rules governing the transfer of certain septic tank and other alternative waste disposal systems went into effect.  These rules require that, as part of a property transfer, certain systems be inspected and a Form A316, Report of Inspection and Notice of Transfer of Ownership, be filed with a designated local health or environmental agency.  The Form must be submitted within 15 days after a property ownership change.  Submittal of the Form authorizes the buyer to continue to use the system.  Effective January 1, 2003, these rules will apply to all septic and alternative waste disposal systems.

Effective July 1, 2006, additional rules went into effect requiring any person transferring a property served by an on-site wastewater treatment facility (either conventional septic tank system or an alternative system) to have a transfer of ownership inspection of the facility performed.  The rules require the transferor to provide the transferee certain information prior to transfer of the property.  The transferee is then required to complete ADEQ’s Notice of Transfer form and submit it to ADEQ within 15 days of closing.

We will NOT be involved with apprising parties as to whether their property or system falls within these rules nor will we provide or prepare the Form for them.  If requested by the parties, however, we will forward the completed Form and fee to whichever county office they direct.  (You should get this direction in writing.)  

For more detail on these rules, the ADEQ website, and a limited exception for FSBO customers, see the memo “For-Sale-By-Owner (“FSBO”) Transactions” in this Manual.

SOCIAL SECURITY NUMBERS

In this day and age of rampant identity theft, we need to be concerned about providing documents to other parties or for recording that contain a party’s tax identification number.     The following steps should be taken with regard to such information on documents to be recorded or provided to other parties:
1.  Documents received from lenders/attorneys/others containing social security numbers.

We have received documents from lenders and attorneys that contain social security numbers.  Such information can, of course, be included in documents prepared by others as well.  If you receive such a document and it is to be sent for recording, you should immediately contact the lender/attorney/delivering party and request authority to block out the number.  Be sure to document that authority in your phone log or elsewhere in your file. 

If the lender/attorney/delivering party refuses to grant that authority, you can inform them that in Maricopa County and any other Arizona county whose recorder posts information on a public website, recording such a document violates A.R.S. §44-1373.G, which can subject them to prosecution by the State Attorney General or County Attorney and a fine of $500 for each document recorded.  (The Legal Department can provide you a copy of this statute if needed.)

2.  Company documents.

The only Company documents that contain social security numbers that may be provided to the other party are (1) account servicing forms, where both numbers are required for account set-up and processing and (2) FIRPTA forms.  For the account servicing forms, you will need to block out the seller’s SS# on the copy given to the buyer and the buyer’s SS# on the copy given to the seller.  For FIRPTA, the seller’s and buyer’s SS#s appear on Form 8288A.  Copies A and B of that form must be sent by escrow to the IRS without any information blocked out.  Copy C, however, is to be provided by escrow to the buyer.  On the copy given to the buyer, block out the seller’s SS# BUT be sure you keep the original, un-redacted form in the file in the event the buyer should ever need the original to address an issue with the IRS.

3.  Other documents.
Should there be any other forms/documents in the file that contain a party’s SS#, and should that form/document need to be provided to another party, you should block out the party’s SS# on the form/document copy before it is provided to anyone else.
4.  Brokers.

Brokers may tell you that a party’s SS# is required to be on their copies but that is not accurate.  The above procedures should be followed on document copies given to brokers/agents.

5.  Other Issues.

Per the January 2005 WRELT Bulletin (which contains more information on this matter): “If you find yourself in a debate with anyone relative to showing a tax identification number, the best practice is to put it in writing and get the approval of the party whose tax identification number will be shown.”
SUBDIVISIONS

Expedited Registration Program

A.R.S. §32-2183 provides a streamlined procedure for use by developers of subdivided lands in preparing and issuing public reports.  This procedure, known as the “Expedited Registration Program,” requires a subdivider to prepare and submit a public report and a notification of intent to subdivide to the Department of Real Estate.  Within 15 days after the report is submitted, the Department must determine whether the report is “administratively complete.”  If the report meets this standard, the Department will issue a “certificate of administrative completeness” to the subdivider. Once this certificate is issued, the subdivider may commence sales or leasing activities.

Accordingly, in connection with the sale of subdivided lands, we will accept either a public report approved by the Department of Real Estate or a duly-issued certificate of administrative completeness as sufficient proof of a developer’s authority to commence sales of lots.

SUBORDINATIONS

A.  
Subordinations Generally


There are two basic types of subordinations:


1.  Subordination of a previously recorded lien.


This type of subordination involves the agreement of an existing lien holder to waive the priority of its deed of trust to a subsequently recorded lien.  This type of subordination must be evidenced by a recorded subordination agreement.


2.  Subordination of the seller’s interest.


This type of subordination occurs when carryback financing is utilized along with a new loan or when there are previously recorded liens against the buyer.  In this situation, a subordination agreement may or may not be utilized.


Examples:


(i)  If your recording package is (1) the deed, (2) a new loan and (3) a carryback loan, this is a subordination just as if a subordination agreement was used.  The seller’s position is now inferior to the new loan.


(ii)  If there is a recorded judgment against the buyer, and your recording package is (1) the deed and (2) a carryback deed of trust, the seller may be subordinating to the judgment creditor depending on the type of judgment.  For state court judgments, any judgment lien will be subordinate to a carryback deed of trust pursuant to A.R.S. § 33-705.  This statute, however, may not apply to federal judgments, which may take priority over the carryback deed of trust.


The common sense approach to determine whether you are dealing with a subordination is to ask whether the party is worse off or in a weaker position than he/she was before the transaction.  If he/she is, a subordination has occurred.

B.  
Approval


All subordinations (except for certain refinance transactions described below) must be approved, in outlying counties, by your County Manager, CTO or ATO, and in Maricopa County by a Service Center Supervisor.  Your request for approval should include the Subordination Checklist (Impact, Section 6, Loan Documents) and copies of the title report, escrow instructions, subordination agreement, informed consent supplement or authorization to record provided.


Prior approval is not required for refinances that (1) involve a subordination by an institutional lender of its second or third position lien (for example, an equity credit line) to a new first position loan AND (2) do not result in any loan proceeds going to the borrower.  It is the escrow officer’s responsibility to verify that the information in the subordination agreement is accurate and that the agreement will accomplish the intended subordination.

C.
Documentation


1.  Authorization to Record.


The parties may ask us to use a subordination agreement (or other document) which they deposit into escrow.  We need written instructions on how to handle any document which passes through our hands.  The instruction can be as simple as:  “Dear escrow agent, you are authorized to record this subordination agreement without payment of funds so long as the new loan in favor of XYZ Bank is in an amount of less than __________ with an interest rate less than _____” or “Dear escrow agent, you are hereby directed to record this release without payment of funds.”  The attached form letter can be used for this purpose.  (This letter is not on Impact.) Remember:  a forgery on your letter of authority is as bad as a forgery on the instrument itself.


2.  Informed Consent.


The consent given by a party to subordinate must be an “informed consent.”  Cases are replete with situations where the escrow agent obtained consent but the party giving the consent later stated that he/she was unaware of all the facts when the consent was signed.  Therefore, in obtaining consent by means of an escrow supplement, the following language should be used:


“Seller agrees to subordinate his/her position on the Deed of Trust between Seller and Buyer to a first lien construction-acquisition loan in an amount not to exceed $___________ with an interest rate not to exceed _________% and a term not to exceed _____ years.  Escrow agent is directed to record documents in the following order:



1.  Deed from Seller to Buyer.



2.  Deed of Trust from Buyer for construction\acquisition loan.



3.  Deed of Trust from Buyer to Seller.


Escrow agent, the title company and title insurer are relieved of any and all liability or responsibility in connection with this subordination.”


If you already know the terms of the loan to which the party is subordinating, the escrow supplement can be even more specific:

“Seller has hereby agreed to subordinate his/her position to a first lien for (acquisition, construction as the case may be) in the amount of ___________, with an interest rate of ______ and a term of ____________.”  (The recording order direction and waiver of liability must also be included as noted above.)


If the seller’s note is to be paid from construction draws, spell it out, i.e., “Buyer agrees to pay Seller $___________ from each of the construction draws, and to pay the deferred balance on the Note in full on or before the last construction draw.”


If you have a copy of the promissory note and deed of trust, you should attach it to the supplement so there is no question of adequate disclosure regarding the loan that will be in prior position.  If you have any doubts about the capacity or competency of the party that is agreeing to subordinate, please communicate that fact to your County Manager, CTO/ATO or Service Center Supervisor when you are obtaining approval.  


3.  Forms.


The following subordination forms are available in Impact, Section 6, 

            Loan Documents:  


1.  Subordination Form A – Existing: subordinates an existing recorded deed of trust to a deed of trust to be recorded.


2.  Subordination Form B – Concurrent: subordinates a deed of trust that is to be recorded concurrently with the deed of trust that is to be in first position.


3.  Subordination Form C – Modify Existing: subordinates a recorded deed of trust to an already recorded deed of trust upon which an additional loan is being made.


4.  Subordination Form D – Lease: subordinates a recorded lease to a deed of trust to be recorded.


Note:  Lines for notarial acknowledgments will need to be added to each form.

Prior to recording, you must verify that all blanks have been completed and that the names, date and loan terms match the documentation in your file.  If there is any question in this regard, contact your County Manager, CTO/ATO or Service Center Supervisor.


4.  Verification of Terms.


It is critical that when you close, you verify that the loan you are putting in prior position has the exact terms stated in the escrow supplement (i.e., make sure you do not have a situation wherein a party has agreed to subordinate to a construction loan and the loan you are recording is an acquisition loan or the loan terms - principal amount, interest rate, term - are different than those in the supplement).

D.
“Holding” or Endorsing Policies Pending Recordation of a Subordination Agreement


Refer to Section B of the Documents Submitted by Parties Pre- and Post-Closing Memo in the “D” section of this Manual for those situations in which customers request that we “hold” their policy until they have provided us with a subordination agreement which is not available for recording with the closing package.

AUTHORIZATION TO RECORD SUBORDINATION AGREEMENT

Re:  Escrow No. ____________________   

To:  Escrow Holder:

You are handed a Subordination Agreement executed by the beneficiary of that certain Deed of Trust recorded in Instrument No. ____________________, Official records of ______________ County, Arizona.  You are authorized to record this Subordination Agreement without the payment of funds to the undersigned.

The undersigned beneficiary understands that the execution and delivery of said Subordination Agreement causes the Deed of Trust described above to be inferior to the Deed of Trust being recorded concurrently with said document.

DATED:









APPROVED:







By:  ______________________________________







Its:  ______________________________________

SUBPOENAS, SUMMONS AND GOVERNMENTAL/PARTY REQUESTS TO EXAMINE RECORDS

A.
Subpoenas and Summons


Any subpoena or summons that names a LandAmerica company should be served only on a Corporate Officer at the Division Office, the County Manager or a Branch Manager.  No other personnel are to accept service of process UNLESS (1) the employee contacts the Legal Department and receives approval or (2) the subpoena or summons names the individual personally, in which case the named person must accept the service.  If the Company, or an individual named in his/her capacity as an employee of the Company, is named in the subpoena or summons, indicate on the document the date it was served and the person who accepted service, and immediately fax a copy of the document to the Legal Department.  The original subpoena or summons, together with any witness fees, must then be forwarded to the Legal Department.


If you receive a subpoena or summons in the mail or someone just leaves it at the receptionist’s desk without anyone accepting service, contact the Legal Department immediately.

B.
Governmental Requests to Examine Records


A.R.S. §6-837 requires an escrow agent to produce for inspection any escrow records upon request by (1) a peace officer or any local, state or federal law enforcement agency, provided that the person requesting the information submits a signed, sworn statement that the request “is made in the lawful performance of such person’s duties” and (2) the Superintendent of Banking or any state or federal administrative agency lawfully requiring disclosure.  Failure to produce records pursuant to this statute is a class 2 misdemeanor.  Accordingly, whenever you are presented with such a request, you must:


1.  Verify the requestor’s identity and status by asking to see an identity card issued by the appropriate government agency.


2.  If the requestor is a member of a law enforcement agency, request a copy of the signed, sworn statement or have the requestor execute the attached Request to Inspect and Copy Escrow Records.  (See Impact, Section 10, Miscellaneous.)  The document should then be faxed to the Legal Department for verification of its compliance with the statute prior to producing the records.  Once Legal Department approval has been received, the records may be produced.  A copy of the sworn statement must be placed in the escrow file.


3.  If the request is made by a state or federal administrative agency, no sworn statement is required; however, you must document the escrow/trust file with the date of the request and the name and agency of the requestor.  Again, you are to contact the Legal Department regarding such a request before documents may be produced.
C.
Attorney/Party Requests for File Copies/Inspection

 Any time a party, or attorney that you have verified currently represents a party, requests copies of documents from a file, you must inquire which specific documents are needed. 
If the party/attorney is only requesting copies of documents to which a party would otherwise be entitled, such as the purchase contract, addenda, terms and conditions, settlement statement, title commitment, etc., then we can provide such documents.

If, however, the party/attorney is requesting a copy of the “entire” or “complete” file, that cannot be provided without a subpoena.  This is because the “entire” or “complete” file often includes items that parties would not normally be entitled to see or receive, such as copies of the buyer’s loan documents (if the seller is doing the requesting), seller information statements and financials (if the buyer is doing the requesting) – both of which contain personal identifying information – copies of internal e-mails, attorney-client privileged communications, the escrow officer’s personal notes, telephone logs, etc.

If the party/attorney is asking to come in and review the escrow file, the answer must be “no” for the reasons noted above.  They will need to subpoena the file.

A letter including the foregoing explanation of what can be provided without a subpoena and what can be provided only with a subpoena is provided in Impact, Section 2, Letters, captioned “Request for File Copies.”

When in doubt about any specific documents a party/attorney may be requesting, contact the Legal Department.

REQUEST TO INSPECT AND COPY ESCROW RECORDS

TO:  ____________________________________________


Pursuant to A.R.S. §§ 6-837, you are requested to produce for inspection and copying by the undersigned the following described records:



[Insert description of records sought to be examined.]


This request is made in connection with the lawful performance of my official duties as [Insert position of law enforcement/governmental officer requesting the records].








__________________________________


Subscribed and sworn to before me this _____ day of _________________, 20___.








__________________________________








Notary Public

My Commission Expires:

____________________

SUSPICIOUS ACTIVITY REPORTING

Pursuant to A.R.S. §6-1241, an escrow agent must file a Suspicious Activity Report with the State Attorney General’s Office within 30 days after closing certain transactions (or series of transactions) that involve or aggregate $5,000 or more.  The Report is required if the escrow agent knows, suspects or has reason to suspect that the activity:

· Involves funds from illegal activities

· Is intended to hide or disguise funds or assets from illegal activities or avoid reporting requirements

· May constitute a possible money laundering or racketeering violation

· Has no business or apparent lawful purpose or is not the type of activity the customer would ordinarily engage in and the escrow agent knows of no reasonable explanation for the activity after examining all the facts and circumstances

Should you become involved in a transaction which you believe may fall within these bulleted activities, contact the Legal Department immediately for review of the situation and assistance in filing the Report, if necessary.

TAX LIENS - FEDERAL

Our procedure regarding obtaining releases of federal tax liens against proposed buyers is as follows:

1.
Purchase Money Loans.


The Internal Revenue Service has taken the position that a recorded federal tax lien is automatically subordinate to a purchase money loan.  This position is based upon the General Explanation of the Federal Tax Lien Act of 1966 as set forth in House of Representatives Report No. 1884.  An Arizona case, Patton v. First Federal Savings and Loan Assn., 118 Ariz. 473, 578 P.2d 152 (1978), further supports the purchase money priority.  We can therefore insure a new acquisition or carryback loan as being superior to a federal tax lien without requiring subordination of the tax lien.

2.
Other Loans.


The above IRS position applies only to purchase money loans.  Refinances, construction loans and secondary loans other than carrybacks do not enjoy this benefit. We therefore require releases or subordinations of federal tax liens in these situations.

TAXES - FEDERAL - FORM 1099-S REPORTING

Section 6045 of the Internal Revenue Code requires that a settlement agent provide an information return to the IRS in connection with the sale or exchange of an ownership interest in real property.  Exemptions exist when (1) the seller is a corporation or governmental unit, (2) the seller is an exempt volume transferor (see description below) or (3) the sale or exchange is of a residence meeting the statutory requirements described in Part B, below.  In any transaction not involving a corporate or government seller, you will therefore need to complete either (1) an Information for Real Estate 1099-S Report Filing (Form 1099-S) or (2) a 1099-S Certification Exemption Form.  In completing these forms, the following should be kept in mind:

A.
Form 1099-S Information Report Filing Form (see Impact, Section 9, Accounting) 

1.
Taxpayer ID Number / Form Completion


Failure to include the tax identification (social security) number of the seller or the submission of an otherwise incomplete Form will result in a fine to the reporting entity.  Thus, the importance of completing the Form must be kept in mind at all times.  If a seller (transferor) refuses to provide his/her tax identification number, you cannot close the transaction.

2.
Distribution


Once completed, the Form should be distributed as follows:

 
1.
Original is sent to the County Bookkeeper.


2.
One copy is retained in the escrow file.


3.
One copy is transmitted to the seller.

3.
Tax Proration


If the seller is receiving a tax credit on HUD line 406 and 407, the prorated share must be disclosed on Form 1099.

4.
Company Telephone Number


Pursuant to the Taxpayer Bill of Rights 2 (P.L. 104-168), Form 1099-S must include a telephone number providing direct access to an individual with the escrow holder who can answer questions about the 1099 received by the seller.  A specific individual’s name need not be included on the Form.  This information is in addition to the requirement that the filer’s name and address be included on the Form.  Please use your branch telephone number as the phone number to be included on the Form 1099-S.   Note:  There are penalties associated with failing to include this number.

B.
1099-S Certification Exemption Form (see Impact, Section 9, Accounting)


The Taxpayer Relief Act of 1997 exempts from the 1099-S reporting requirements sales or exchanges of a principal residence with a sales price of $250,000 or less for single individuals or $500,000 or less for married couples filing jointly. (For married individuals filing separately, the requirement is a sales price of $500,000 or less and a gain on the sale of $250,000 or less.)  This exemption from reporting mirrors the Act’s exemption from taxation for principal residence dispositions within these statutory amounts.


For the exemption to apply, the reporting person must obtain a certification from the seller(s) in a form that is acceptable to the Secretary of the Treasury.  The attached 1099-S Certification Exemption Form was developed by Home Office for use in complying with the reporting requirements.  The Form is intended to verify that (a) the residence is the seller’s principal residence and has been used as such for the time periods designated by the IRS and (b) the sale is within the statutory amounts. Accordingly, the following procedures apply for all residential escrow transactions:


1. Each owner of the property must execute a separate 1099-S Certification Exemption Form.  All lines on the form must be completed.


2. If all four statements on the Seller Assurance part of the Form are checked “yes,” then the Form must be retained in your escrow file but no further action need be taken, i.e. it will not be necessary to send a Form 1099-S to the IRS and the seller(s).


3. If any of the four statements on the Seller Assurance part of the Form is checked “no,” then a Form 1099-S must be completed and sent to the IRS and seller(s).

C.
Same-Sex Marriages and 1099 Reporting

The Federal government, and the IRS in particular, do not recognize same-sex marriages.  Therefore, while certain states may recognize them for purposes of state law, federal law treats the owners as unmarried co-owners.

Accordingly, for purposes of Form 1099-S reporting, the escrow holder must follow the regular multiple transferor rules when the transferors are a same-sex married couple.  This means that a separate Form 1099-S must be filed for each transferor.  The instructions for Form 1099-S state that multiple transferors must specify the proper allocation or, if you do not receive any instructions for allocation or you receive conflicting instructions, you must report the total unallocated gross proceeds on each transferor’s Form 1099-S.
D.
Exempt Volume Transferor

An exempt volume transferor is described in the IRS publication 2003 Instructions for Form 1099S as “someone who sold or exchanged during the year, who expects to sell or exchange during the year, or who sold or exchanged in either of the 2 previous years, at least 25 separate items of reportable real estate to at least 25 separate transferees.  In addition, each item of reportable real estate must have been held, at the date of closing, or will be held, primarily for sale or resale to customers in the ordinary course of a trade or business.”  Reporting is not required for such a transferor if you obtain from the transferor a Certification of Exempt Status Volume Transferor. (The form is in Impact, Section 9, Accounting.)

In other words, if you have a builder or other volume user, who does not sell out of a corporation (which is already exempt), you can have them complete and sign the Certification of Exempt Status Volume Transferor and not do 1099S reporting; however, you must have received the form no later than the time of closing.  A copy of the form should be given to the customer and a copy kept in the escrow file 

TAXES - STATE - REAL PROPERTY

A.
Preparation of Payment Checks


When paying real property taxes, the tax parcel number must appear below the payee’s name on the check.  This procedure will enable the assessor to apply the payment properly in the event the stub and the check become separated.  For computer generated checks, simply enter the tax parcel number on the line provided.  For manually prepared checks, include an “Attention” line under the payee’s name and type the tax parcel number.

B.  
Back Tax Sales - Redemption Calculations 

1.  Coconino, Maricopa, Mohave, Pinal and Yavapai Counties.


The above counties conduct their Back Tax Sales in February of each year.  These sales affect delinquent open taxes. 


DataTrace is unable to show an accurate redemption amount on parcels which have delinquent open taxes from February 1st until back tax sale data is received from the County.  The following procedure is used in Maricopa County for calculating redemption amounts after the date the tax sales begin:


1.  The total figure due for February includes the tax, current interest and advertising fee, which gives you the base amount.


2.  To the base amount, add the $10.00 CP fee.  This will give you the CP amount.


3.  Multiply the CP amount by .01333, which will give you the one month interest figure based on 16% per annum.


4.  Add the CP amount, the one month interest figure, and the $25.00 redemption fee to get the total to redeem.  (See attached redemption calculations sample.)


The redemption calculations for open taxes need to be made manually until DataTrace obtains the full list of parcels and CP numbers from the tax sale.  This procedure may differ in the other counties and escrow will need to work with your Branch Manager or CTO/ATO to determine the appropriate calculation for your county.

2.  All Other Counties.

For those Counties where up-to-date back tax data is not available, you should complete the above calculations using the CP fee, redemption fee and any other penalties/charges applicable to your County.

3.   Updates.

The dates on which back tax sales are conducted and the rates are subject to change.  Before doing the above calculations, you must therefore verify this information with your County Treasurer’s Office on an annual basis.

C.
Taxes on Newly Split Parcels 

It takes approximately a year for the assessor’s records to reflect a parcel split.  Because we have no way of determining the apportionment of taxes on the split parcel, we require the seller to pay taxes on the entire lot, even though the buyer is acquiring only a portion of it.  For this reason, we have the parties execute an escrow supplement that reflects the following explanation:


1.  The subject property is assessed under a parcel number that includes additional property; therefore, the current year’s tax proration will be based on the estimated annual tax for the entire parcel;


2.  The buyer will be charged from the close of escrow to January 1 of the following year and the seller will be credited the same amount;


3.  The seller is responsible for paying the entire, current year’s tax bill upon receipt;


4.  The buyer’s policy of title insurance will be subject to the current year’s taxes; and


5.  The individual lot should have its own parcel number for the subsequent year’s billing and the buyer will be responsible for that entire billing.

D.
Extinguishment of Liens


Effective January 1, 2001, Arizona Department of Revenue liens are automatically extinguished six years after the amount of taxes determined to be due become final. (A.R.S. §42-1114 and A.R.S. §42-1151.)  Notices of Tax Lien recorded on or after this effective date will include (1) the date of the assessment, (2) the last date the lien can be refiled, and (3) a statement that the Notice constitutes an automatic Certificate of Release if the lien is not refiled by the specified date.  Because the legislature did not appropriate funds for it, however, the Department is not required to record notices of any extension of the six year period.  (Reasons for extension include commencement of a collection suit, entry into an agreement with the taxpayer, or the taxpayer’s bankruptcy.)


Because the six year limitation period of the lien may be extended by an off-record agreement, we will continue to treat such liens as we had under the prior statute, i.e., calling for a release of any such lien within 10 years from the RECORDING date of the lien.

REDEMPTION CALCULATIONS

(Example for Maricopa County)

1.

255.37

- Redemption amount shown on screen

2.

255.37



+10.00

-CP fee



265.37

-CP amount

3.

265.37




X        .01333
     
-One months interest rate at 16%



    3.54

-One months interest

4.

265.37

-CP amount



    3.54

-One months interest



+25.00

-Redemption fee



293.91

-Total to redeem through February

THIRD PARTY DISBURSEMENTS

Pursuant to a February 12, 2007, memo from Kim Dawson, escrow must be increasingly cautious of disbursing funds to third parties.  The memo outlines those disbursements that can be done without management’s approval and those that require manager AND lender approval. (You can review the memo by accessing the West Region website – link provided below.) 

With regard to those disbursements requiring management/lender approval, please note the following:

1) The County Manager (PCM) is to designate whether his/her approval or that of a branch manager/escrow administrator will be sufficient.

2) Approval of a mortgage broker rather than the lender in NOT sufficient.

3) Required repairs that do not exceed $2,000.00 do not require management/lender approval IF you have an invoice and a supplement from the proper party to pay the invoice (unless the lender’s instructions expressly state otherwise). 

Although these procedures do not apply to cash transactions, any authorization to disburse funds to a third party in a cash transaction should be in writing.

http://www.westregion.com/escrow/ThirdPartyDisbursements.pdf




TRUSTS

A.
Generally.

A trust is not a legal entity that is capable of holding title to real property.  The only way that a trust can take title and deal with real property is through its trustee or co-trustees.  Consequently, the correct manner for vesting when your transaction involves a trust is “John Doe, as Trustee under the XYZ Trust dated ____________.”  The only exception to this rule are business trusts, which are formed pursuant to A.R.S. §10-1871 et seq. and which must meet specific statutory requirements, including the filing of trust documents with the Arizona Corporation Commission.

B.  Authority of Trustees.

A.R.S. Section 14-7237 protects from liability third parties who deal with a trustee under a trust agreement, if the third party acts in good faith, for valuable consideration, and without actual knowledge that the trustee is exceeding his authority or acting improperly.  (Obviously, if we have actual knowledge that the trustee lacks authority or is doing something improperly, we should not be handling the transaction.)

In reliance on this statutory protection, we will NOT require review of the trust agreement when insuring transactions involving trusts, except in the following limited situations:

(1)  When the trust is a constitutional or common-law trust (see Part C, below);

(2)  When the trustee is engaged in self-dealing (i.e., attempting to convey property out of the trust to himself).  In this situation, we can only insure the transaction if an examination of the trust agreement discloses that the trustee was expressly given the power to convey trust property to himself.  A limited exception to this requirement exists for loan transactions in which title to the property is vested in the trustee but the lender requires that title be vested in the individual’s name.  In these loan transactions, where the property is typically transferred from the trustee to the individual and back again immediately after the loan records, we do NOT need to review the trust agreement;

(3)  When the record shows that title is held in the names of two or more trustees and the documents in our transaction are to be executed by fewer than all the trustees disclosed by the record, unless we are provided with sufficient proof that the non-executing trustee(s) is deceased or has resigned; and

(4)  When the individual who is to execute the documents claims to be a successor trustee.

C.  Constitutional/Common Law Trusts.

We are receiving an increasing number of requests to title insure conveyances both out of and into entities typically designated as “common law” or “constitutional” trusts.  These are trust not created with usual trust formalities (i.e. designated trustees and beneficiaries) and often in the belief that such trusts are not subject to federal or state taxes or other types of liens or encumbrances.  Because these “trusts” are not entities capable of holding title under Arizona law, they constitute a high-risk transaction.  Accordingly, the Company’s policy is that we typically decline to handle transactions involving such entities.  

To assist you in recognizing such trusts, here are some common signs of a constitutional trust:


1. 
Lack of a trustee – title will purportedly be held by the trust itself, rather than by a 



trustee;


2.
Use of terms such as pure trust, constitutional trust, sovereign trust or 



unincorporated business organization in the caption or elsewhere in the



document;


3.
Language promising to reduce or eliminate income and self-employment taxes;


4.
Language addressing deductions for personal expenses paid by the trust, 



depreciation deductions on an owner’s personal residence and furnishings and



high fees for trust packages, to be offset by promised tax benefits;


5.
Use of back-dated documents and post office boxes for trust addresses; and


6.
Refusal to provide information on beneficiaries for deed disclosure purposes.

On the rare occasion when business considerations or other compelling reasons dictate that we consent to handle a deal involving one of these entities, the following guidelines must be followed.  You should note that these guidelines constitute the absolute minimum that we will accept as a basis for title insuring a conveyance from or to one of these entities.

Because these trusts are not entities capable of holding title to real property, and the purported conveyances to these trusts are therefore ineffective, we will require that one of the following occur prior to our issuance of a title policy:

(1)
Qualification of the trust as a “business trust” pursuant to A.R.S. § 10-1871, et seq.  This will require the trust to file with the Corporation Commission and record a copy of the trust agreement in the records of the county in which the property is located.

(2)
(a)  In the case of a conveyance out of such a trust, execution of the conveyancing deed by both the trustees of the purported trust, as trustees of the “trust,” and  the principals who created the  purported trust.   


(b)  In the case of a conveyance into such a trust, we will require that title be vested in the trustees of the trust, rather than in the trust itself.

Because we need to determine both the identity and powers of the trustees under this option, it is necessary to obtain a copy of the trust agreement, and any amendments thereto, as well as a written statement from the trustees stating that they are the current trustees of the “trust.”  Thus, because of the relatively high risk nature of transactions involving these trusts, we cannot use the underwriting guidelines set forth in Part A, above.

Additionally, in either of the above cases, it will be necessary to run the GI on the principals who created the “trust” to ensure that there are no liens that may arguably have attached to the property, given the ineffectiveness of the attempted conveyance into the trust.

D.  Custodial Trusts.

Effective August 22, 2002, Arizona adopted the Uniform Custodial Trust Act, which allows for the creation of a “custodial trust” to provide for the management of assets (including real property) in the event of the beneficiary’s incapacity.  The law is similar to the Uniform Transfers to Minors Act, also implemented in Arizona, which allows real property to be transferred to a custodian for the minor.  Use of the custodial trust is intended as an alternative to obtaining a conservatorship for an incapacitated person.  A custodial trust may be created in the property transfer document or in a separate Declaration of Trust, which can also be recorded.  In either event, the vesting must describe the transferee in substantially the following language:    “____________________ , as custodial transferee for _____________ as beneficiary [and ____________________ , as distributee on termination of the trust in absence of direction by the beneficiary] under the Arizona Uniform Custodial Trust Act.”  The statute contains numerous other provisions regarding creation and termination of the trust, obligations of the trustee, multiple beneficiaries, use of custodial property and a third party’s right to rely on the trustee’s authority.  If your transaction involves such a trust, the title examiner should contact a Service Center Underwriter or the Legal Department for further assistance.

E.  Land Trusts.

Land trusts typically involve distressed property, meaning that the property owner is about to be foreclosed upon or the foreclosure has already occurred and the redemption period is pending.  An “investor” induces the owner to transfer the property into a “land trust.”  (The trust will typically be named after the property address, i.e. “123 Elm Street Trust.”)  The investor then becomes the trustee or creates a wholly-owned entity that becomes the trustee.  The trustee then finds a purchaser for the property and transfers title to the new buyer for, presumably, a fee with the balance of proceeds going to the original owner.  

Land trusts are problematic for several reasons.  First, they are ripe for a dispute between the property owner and the trustee over the amount of fees paid and proceeds received.  Second, a bankruptcy trustee may try to avoid the transaction as a preference.  Third, they involve property flips or double escrows and, frequently, short sales.  (See the memo on Double Escrows in this Manual for the issues related to such transactions.)  Fourth, the trustee often will present documents to escrow already signed, notarized and, in some cases, recorded, circumstances that should always raise red flags.  Finally, the paperwork is typically VERY poorly drafted, with trust agreements that purport to be deeds and powers of attorney not prepared in accordance with Arizona law.

As a result of the foregoing, prior to handling any transaction involving a land trust, you must discuss the transaction with your Branch Manager who, in turn, is to obtain the approval of the County Manager, State Escrow Administrator, Advisory Escrow Manager/Supervisor or Legal Department in order to proceed with the transaction.  If a decision is made to go forward with the transaction, the following guidelines must be followed:

At Closing:
Show all parties (meaning the property owner and investor/trustee) 





on the HUD.




Have all parties must sign the HUD.




Make the proceeds check payable to the trust and the original owner.




Do not accept a power of attorney from the original owner to the trustee.

Owner’s Policy:     We will not insure the trust, only the transferee of the trust.



        The commitment will vest in the trust but the GI will be run on the 

                                       original owner as well.



        We will require a deed from the trustee and the original owner.

Refinance Loan Policy:    Commitment requirements are the same as those for an 

                                               Owner’s Policy.




      We will require the deed of trust to be signed by the trustee and





the original owner.

F.  Vesting – Successor Trustees.

This memo will also serve as a reminder that, in preparing documents involving successor trustees, it is important to “tell the story” for the public record and purposes of constructive notice.  For example:

(1)  A successor trustee should be described as:  “John Doe, successor trustee to Jane Doe, trustee of the ABC Trust dated _____________.”

(2)  If one of two co-trustees is deceased, the surviving trustee should be described as “John Doe, as surviving trustee of the ABC Trust dated _____________.”

G. Vesting--Commonwealth/Lawyers/Transnation as Trustee (Builder/Subdivision Trusts).

On our builder trust files, the vesting typically reads as follows:

“[LandAmerica Company], as Trustee under Trust No. _________.”

It is important to remember that the trust number is as much a part of the vesting as the name of the trustee and must be shown in all title reports.  At the same time, when a conveyance is recorded from a LandAmerica Company, as trustee, the identical trust number must be given.  If not, it would be a break in the chain of title of record.  We cannot accept a deed from a piggy-back trust because its number would be different than the number of the senior trust under which title was acquired.  It would be permissible for the deed to describe the grantor as follows:

“[LandAmerica Company], as Trustee under Trust Numbers __________ and __________.”

In that manner, we would disclose both the junior and senior trust numbers.  If title has been taken by a LandAmerica Company, as trustee, and no trust number is shown, we could not accept a deed from the LandAmerica Company, as trustee, showing, for example, Trust No. 985.  Again, a conveyance using a number which does not appear in the vesting deed is a break in the chain of title.

We have illustrated these problems by the use of our company, as trustee; however, whenever any trustee accepts title with words of limitation included in the vesting, we must make certain that when title is conveyed, the same identical words of limitation are included in the granting deed.

Be certain that your examinations reflect proper vesting.  If not, exception must be taken to the inadequacies.

UCC FINANCING STATEMENTS
Changes in the Uniform Commercial Code (“UCC”) relating to UCC-1 Financing Statements became effective July 1, 2001.  The primary change in the law requires the Financing Statement to be filed in the state where the DEBTOR is registered to do business, not where the property is located. The filing is generally with a Secretary of State or other official place of registration for a particular State, in addition to what would be recorded with the County Recorder.

Because the foregoing filing is beyond the scope of our ordinary escrow services, with the exception of filings with the Arizona Secretary of State, an outside professional service should be used. (See below for names of such services.)  Also, because the location of filing can now be anywhere, it is absolutely essential that escrow ALWAYS secure written instructions from the customer directing where to file the UCC.  We cannot assume filing is to be with the Arizona Secretary of State.

The UCC Financing Statement form has also been modified in that the signature line for the debtor has been deleted.  Recording officers should therefore accept these without further requirements.  Most, if not all, County Recorders should already be informed of this change and therefore not reject a UCC for recording.

The forms referenced below are available in Impact, Section 6, Loan Documents or on-line from the Secretary of State’s website:  http://www.sos.state.az.us    Once at the site, click on UCC Codes under the Business Services section and then click on UCC Forms. 

The following additional explanation of these changes was excerpted from a June 21, 2001, memo from Roger Therein, Senior Underwriting Counsel, Western Region, to CTOs and escrow managers on the revisions to Article 9 of the UCC:

1.  The place of filing UCC forms for tangible personal property security has changed.

 The old law required UCC filings to be in the state where the property was located. The new law requires the filing for tangible personal property to be in (1) the state of registration for “registered organizations” (such as corporations, LLC’s and limited partnerships) or (2) the principal place of residence or business for non-“registered organizations.”  For example, a financing statement for personal property located in Arizona, and owned by a Nevada corporation, will be filed in Nevada starting July 1, 2001.  Since some states still operate under old Article 9, it will sometimes be necessary for creditors to file under both the new and the old law.   (All four states in the West Region – Arizona, California, Hawaii, and Nevada – have adopted the new law.)

2. New, national financing statement forms are required.

The Secretary of State web site for Arizona makes it clear that the old forms will not be accepted after July 1, 2001.  

3.  The new financing statement forms do not require a signature.

Note: This makes it easy for anyone to fill out (or correct) and file the new form as long as (s)he is authorized by the parties.  However, escrow officers should try to avoid the responsibility of filling out the forms.  Most importantly, escrow officers must never try to make the determination of where to file them.  That decision should be left to the attorneys for the parties, or the customer should be referred to a UCC filing company, such as GKL Corporate Search (http://www.gklcorpsearch.com/) or Parasec (http://www.parasec.com/)

4.  Fixture filings will continue to be recorded in the office of the County Recorder in which the real property is located.

It will be interesting to see County Recorders’ reactions to unsigned fixture filings.  All four states have enacted UCC Section 9521, which requires the “filing office” to accept the new national form.  So it seems that County Recorders are legally obligated to accept the new, unsigned forms.  However, County Recorders do not always view their legal obligations the same way we do.  

5.  Existing financing statements will still be valid after July 1, 2001.

However, eventually, they will expire and continuation statements to extend financing statements must be filed under the new law.

WELL SITES

Conveyances of fractional interests in well sites by deed and the establishment of rights and obligations through a well site or water rights agreement create many difficulties.  For purposes of addressing these issues should your transaction involve a well site, the following procedures apply:

1.  We should never be involved in drafting a well site or water rights agreement.  If you receive a request to prepare such an agreement, direct the parties to seek the assistance of a real estate attorney.

2.  The most frequent problem in insuring a fractional interest in an existing well site relates to indefinite or uninsurable legal descriptions attempting to define the location of the well site.  (NOTE:  We can only insure the well site, NOT the well.  The well is merely the casing and related equipment.  The well site is the actual land.)  Any well site description which does not properly or clearly establish the exact location of the site should not be insured.  If the parties insist that the well site be referenced on our new deed, notwithstanding our unwillingness to insure the well site interest, you must obtain a supplement to the escrow instructions relieving the Company of all liability relating to the well site.

WRAPS

A.  General Explanation

A wrap-around agreement is new financing that is placed on a property to “surround” the existing financing.  Think of it as “an umbrella” over all debt contained on the property.  Existing liens on the property will remain the obligation of the seller while a new, “all-inclusive” encumbrance is created between the seller and buyer according to the terms and conditions of their purchase contract.  The primary objective of wraps financing is the repayment of all liens on the property, including the seller’s portion, if any.

B.  VA/FHA

The Veterans Administration does not recognize the transfer of property when accomplished by an Agreement for Sale.  (VA Circular 26-30-97.)  Therefore, it is permissible to wrap a VA loan when using an Agreement for Sale.  You CANNOT, however, wrap a VA loan when using a deed of trust and under NO circumstances can you wrap an FHA loan.

C.  Procedures

Wraps, whether exact or partial, are an area where we frequently see errors made which subject us to potential liability.  YOU MUST BE EXTREMELY CAUTIOUS IN SETTING UP ANY WRAP OBLIGATION.  Accordingly, the following procedures must be followed in any wrap situation:

1.  Checklist

It is recommended you complete the attached Wrap Checklist to assist you in setting up these types of transactions for collection. This checklist is not on Impact.

2.  Lender Approval. 

Conventional loans may be wrapped without lender approval if appropriate disclosures are made to the parties regarding the effect of the wrap and their respective obligations, we are relieved of liability by all parties and approval is obtained from your County Manager, Branch Manager, State Escrow Administrator or  Advisory Escrow Manager/Supervisor.

3.  Outside Account Servicing Agents. 

We face potential exposure when making payments to an outside account servicing agent, which then passes the payments on to the underlying lienholder, since we have no way of insuring that the payments have been properly applied.  Consequently, whenever you pay off an account that wraps an underlying lien, you should contact the underlying lienholder directly and make payment directly to the underlying lienholder.  We can then pay the difference to the collection agent and obtain the release of the second lien.  We can close with the release to come as long as it is being processed by another title company.

4.  Status Statements. 

A status statement must be secured on all underlying encumbrances. This form is in Impact, Section 3, Demands.  (A copy is attached hereto.)

5.  Amortization.

All underlying encumbrances should be compared against the amortization terms of the wrap obligation being created. The new amortization term should be equal to or greater than any of the underlying encumbrances balance of terms.

6.  Informed Consent.

The buyer should be fully informed as to the encumbrances that are of record and that will be exceptions in the buyer’s title policy.

7.  Independent Transactional Review.

Each transaction should be analyzed independently to verify that it will, by itself, apply all or a portion of the buyer’s funds to the underlying encumbrance.  Application of the buyer’s funds should clear the property of all underlying encumbrances when the buyer is entitled to receive clear title from the seller.  In this regard, if there is more than one sale for a part of the property covered by the underlying encumbrance, the total funds assigned may prepay or accelerate the payoff.  Again, each transaction should be looked at individually to determine the buyer’s right to the release of their property upon pay off.

8.  Differing Payment Schedules.
It is not a good practice to remit funds to apply on an underlying encumbrance when the payments are NOT on the same schedule, i.e., month vs. month, quarterly vs. quarterly, etc., unless the underlying lienholder and the account servicing agent specifically agree to accept such payments.

9.  Account Servicing Review.

BEFORE FINALIZING ANY WRAP DOCUMENTATION FOR SIGNATURE BY THE PARTIES, ALL PROPOSED WRAP DOCUMENTS MUST BE REVIEWED BY YOUR BRANCH MANAGER TO ENSURE THEIR COMPLIANCE WITH THE ABOVE REQUIREMENTS.  YOUR FILE MUST BE DOCUMENTED TO REFLECT THIS APPROVAL.   SEE ALSO SPECIAL APPROVAL REQUIREMENTS FOR EXHIBIT “B” WRAPS.
D.  Wrap Forms

The following forms are for your use in documenting wrap transactions. They are in Impact, Section 29, LoanCare Servicing documents.  Use of each of these forms requires approval of your County Manager, Branch Manager, State Escrow Administrator or Advisory Escrow Manager/Supervisor:

1.  Exhibit “A”

for use when the seller’s prior obligation is being paid directly to the prior lender.  Paragraph 8 of Exhibit “A” must be initialed by the sellers and buyers in the margin.

2.  Exhibit “B” 

for use when payments to cover the seller’s prior obligation are made directly to the seller. Requires LandAmerica LoanCare and County Manager approval.
3.  Exhibit “C”

for use when a holding account is established. 

4.  Exhibit “EW” 

for use when the new encumbrance is an exact wrap of the prior lien.  Paragraph 8 of Exhibit “EW” must be initialed by the sellers and buyers in the margin.
5.  Exhibit “UA”

for use when the new encumbrance is an adjustable rate mortgage, i.e. ARM.  Paragraph 14 of Exhibit “UA” must be initialed by the sellers and buyers in the margin.
WRAP CHECK LIST

GENERAL:

Do we have a copy of the Statement from the obligation(s)? [(]yes
 [(]no

Is the prior(s) current? [(] yes
[(] no

What is the principal balance of the underlying lien(s)? 

	1st:[   ]
	2nd: [   ]
	3rd: [   ]


When is the next payment due?  

	1st:[   ]
	2nd: [   ]
	3rd: [   ]


Were payments paid through Escrow? [(] yes
[(] no

Do we have copies of the Settlement Sheet? [(]yes 
[(] no

Principal balance of the new encumbrance (the wrap being created): $ [   ]
Does it exceed the totals of the balances of the underlying liens?    

If no, STOP DO NOT PROCEED

When will the wrap payoff?  [   ]
Does the term at least exceed the underlying liens?  [(] yes
 [(] no

The underlying lien must payoff before or at the same time as the wrap lien the payee needs to agree to that at the time of closing.

If a stop date is included in the wrap, then be sure it is clear how the funds are to be distributed when principal reduction or additional payments are tendered.  Will the underlying liens be paid off first – i.e., will the additional payments go to reduce the underlying lien – or will the funds go to the seller?     According to the Wrap Exhibits, they will be distributed proportionately to each lien, and/or payoff the underlying lien.

What will the monthly payment be on the new lien?  $ [   ]
Will it cover the payments due on the underlying liens?  

Do the principal and interest payments amortize out?  

What is the payment due date on the wrap? Is the new Note’s fist payment due date at least 10-15 days prior to the next payment due date on the underlying lien. If not, an additional payment on the underlying lien needs to be collected at closing.

Impounds:  Are there any being collected on the underlying lien?  Then your payment has to be P & I PLUS Impounds.  They will be handled just like on an assumption and transferred to the underlying lien.  It is possible to receive different types of instructions in this regard, but the proper transfer of the impounds and having the new buyer pay them is the most correct method and will save lots of problems later.  

FYI any servicing fees charged by the underlying lien will be handled in the same manner.

Partial Release Provisions:  Are there any in your wrap, i.e., for land splits?  If so, you need to study the underlying lien and be sure the terms are identical.  If there are NO release provisions for land splits and partial releases in the underlying lien or vice versa, stop and go to management - If no, STOP DO NOT PROCEED.

Late Charges Provisions:  Are there any late charges on the underlying lien?  What provisions have been made for the late charges on our wrap?  Is the seller going to pay any late charges on the underlying or are they going to be passed on to the buyer?

Prepayment Penalty:  Is there a prepayment penalty on the underlying lien?  If so, will the seller pay this, or will this be passed on to the buyer, or will this new lien have a prepayment penalty equivalent to that on the underlying lien.

Do we have the mailing address for the payments:  [(] yes 
 [(] no.  

Call and verify that payments made without coupons may be mailed to the address given through the escrow or on the payment coupon.  (We do not send coupons with our payment to priors, this may cause a delay in the posting if mailed to a lock box payment processing center that relies on coupons and one is not submitted.)  NOTE:  Address on Statement is not normally address where payments are sent.

Is any underlying lien(s) being paid to a private individual and not collected by a collection agency or title company?  [(] yes 
[(] no

Is this underlying lien going to be included in our wrap to be serviced by Loan Care? [(] yes 
[(] no  

If no, how will these private liens handled when paid? How will we obtain and record the release?  **PRIOR TO CLOSE OF ESCROW REQUIRES COUNTY MANAGER AND LOAN CARE APPROVAL IS REQUIRED.** 
Does the prior have a balloon payment? [(] yes [(] no

IF YES: Is the balloon payment covered by the terms of our new Note? [(] yes [(]no

If no, STOP DO NOT PROCEED.

EXHIBIT “A” - SELLER’S OBLIGATION/PAID UNDERLYING LIEN
THIS IS THE MOST COMMONLY USED EXHIBIT.  IT IS USED WHEN A SELLER IS SELLING THE PROPERTY AND CARRYING A NOTE THAT IS LARGER THEN THE CURRENT PRINCIPAL BALANCE OF THE UNDERLYING LIEN.  THIS EXHIBIT INSTRUCTS US AS SERVICING AGENT TO PAY A PORTION/PERCENTAGE OF THE PAYMENT TO THE UNDERLYING AND THE REMAINING BALANCE TO THE BENEFICIARY

Follow all items in “General” portion of check list
Is Exhibit “A” completed with name, account number and PITI payment amount for the prior obligation? [(] yes 
[(]no
Will the new wrap we are creating and the prior encumbrance amortize correctly (underlying must pay out on or before our wrap)? [(] yes [(] no   
If no, STOP DO NOT PROCEED. 
Is the payment frequency the same, monthly, other?  [(] yes 
[(]no
If no, STOP DO NOT PROCEED

Does the P & I payment on our new note at least cover the P & I on the underlying lien payment? [(] yes [(]no
If no, STOP DO NOT PROCEED

Is the interest rate on the new account at least the same or greater than the interest rate on the prior? [(] yes [(] no
THE PAYMENT ON THE WRAP MUST BE EQUAL TO OR GREATER THAN THE UNDERLYING PAYMENT. IF NO, STOP DO NOT PROCEED.
EXHIBIT “B” - SELLER’S OBLIGATION PAID DIRECTLY TO SELLER 
WE DO NOT RECOMMEND THIS EXHIBIT TO EVER BE USED.  SINCE THE WHOLE PAYMENT WE RECEIVE WILL BE FORWARDED TO THE SELLER, IT WOULD THEN BE THE SELLERS RESPONSIBILITY TO PAY THE UNDERLYING LIEN DIRECTLY.  WE HAVE NO CONTROL TO MAKE SURE THAT THE SELLER IS MAKING THE PAYMENTS TO THE UNDERLYING AND DOES NOT PROTECT THE BUYER IN ANY WAY.
**PRIOR TO CLOSE OF ESCROW THE USE OF THIS EXHIBIT REQUIRES COUNTY MANAGER AND LOANCARE APPROVAL. **

Follow all items in “General” portion of check list
Does the prior remain the Seller’s obligation with the payments paid direct to the Seller instead of the prior obligation?  [(] yes [(] no

IF YES:    

Is Exhibit “B” completed and pre-approved by PCM and LoanCare? [(] yes [(] no

EXHIBIT “EW” - EXACT WRAP:

THIS EXHIBIT IS USED WHEN THE NOTE WE ARE CREATING IS TO MATCH EXACTLY WITH THE UNDERLYING LIEN.

Follow all items in “General” portion of check list
Is the new encumbrance an Exact Wrap of the Seller’s obligation? [(] yes [(] no

Does the Promissory Note/Agreement and Exhibit contain the following Exact Wrap Language? [(] yes [(] no

“IT IS THE INTENTION OF THE PARTIES HERETO THAT THE UNPAID PRINCIPAL BALANCE OF THIS NOTE (AGREEMENT) (DEED OF TRUST) BE, AND REMAIN, IDENTICAL WITH THE UNPAID PRINCIPAL BALANCE OF THE UNDERLYING NOTE BEING WRAPPED HEREIN, AND FOR THIS REASON, NO RUNNING BALANCE SHALL BE MAINTAINED BY THE ACCOUNT SERVICING DEPARTMENT AND ANY STATUS INFORMATION MUST BE OBTAINED DIRECTLY FROM THE LENDER BY THE SELLER, FOR THE BENEFIT OF THE BUYER, INCLUDING ANNUAL INTEREST FIGURES AND TAX INFORMATION, AND THE LENDERS FIGURES SHALL ALWAYS PREVAIL.”

EXHIBIT “UA” – UNDERLYING ARM WRAP:

THIS EXHIBIT IS USED WHENEVER WRAPPING AN UNDERLYING ARM.  
ALL WRAPS OF UNDERLYING ARMS NEED TO BE APPROVED BY LOANCARE PRIOR TO SIGNING.

Follow all items in “General” portion of check list
Have all new account documents and Prior Encumbrance(s) note and addendums been reviewed and approved by Servicing Agent? 
[(] yes [(]no

Does the new note allow for changes to the Payor’s payment due to ARM changes on the prior encumbrance?  [(] yes [(] no

Is the interest rate on the new note equal to or greater than the maximum Lifetime interest rate on the prior encumbrance adjustable rate note?  [(] yes [(]no

If No: STOP – This account will not be eligible for account servicing

Does the rate on the prior encumbrance adjust more than semi-annually?  [(] yes [(] no

If Yes:  STOP – This account will not be eligible for account servicing

Additional disclaimers and/or addenda will be required if Servicing Agent is not remitting      payment directly to Prior Encumbrance(s).  Revert back to Exhibit “B” above and do not proceed without proper approval.

If Prior Encumbrance Note allows Negative Amortization or Payment Options, additional disclaimers and/or addenda will be required.  Do not proceed without approval.

If you have any questions please feel free to contact:

Jackie Ellsworth at 800-919-3009 x 680
Or
Tammy Knight at 800-919-3009 x 354
ESCROW SUPPLEMENT

STATUS OF ACCOUNT INFORMATION

Date

Escrow No.

Escrow Agent is provided the following information regarding the current status of Account No. with whose mailing address is: ___________________________________________________

This loan is a _________________________________________________________________

In the event this encumbrance is a variable rate loan, a copy of the Note and/or Deed of Trust is/are attached hereto and made a part hereof. Execution of this document is deemed acceptance of the lienholder’s documents by Buyer.

1. Unpaid principal balance
$
_____________________________

2. Interest rate
%
_____________________________

3. Next payment due date

_____________________________

4. Date of next interest change

_____________________________

5. Affects next payment due

_____________________________

Payment breakdown:


Principal and interest
$ _________________



Impound portion
$ _________________




Total Monthly Payment
$
_____________________________

Reserve/Impound Balance
$
_____________________________

Reserve/Impound Deficit/Shortage
$
_____________________________

MIP/PMI Insurance premiums
$
_____________________________

Payable   ___monthly   ___annually   ___advance   ___arrears

Monthly payment late fee amount
$
_____________________________




Date late fee must be included  ___________________

Past due payments and late fees
$
_____________________________




For the months of  _____________________________

Fire Insurance Policy Information

Agent


_______________________________

Company

_______________________________

Phone No.

_______________________________

Address:

_______________________________

Amount of coverage
$
_____________________________

Premium

$
_____________________________

Expiration date
_______________________________

If property has been covered under fire and extended coverage only, Buyer should contact agent for a policy re-write to a homeowner’s policy and any additional endorsement requirements of Buyer. The sole liability and responsibility of ________________________________________ ____________________ (hereinafter referred to as the “Company”) hereunder shall be to prorate the premium from the information provided above. Escrow Agent is directed to not forward any endorsements or policies to any lienholder(s). The transfer of the policy or addition thereto of the name of the Buyer as an additional insured shall be the sole and absolute liability and responsibility of the Seller and Buyer herein direct and outside of this escrow. If the existing policy is not assumable or transferable, Buyer will immediately place a new policy and pay the premium for same.

The Company as Escrow Agent, Title Company and Title Insurer is hereby instructed to employ the within information in the closing of the subject escrow without liability or regard for its accuracy. The undersigned Seller represents that the loan is not in default and that all information herein is true and accurate.

Escrow Agent is further instructed to forego its customary procedure of notifying the Lender when a transfer of an interest in real property may affect its loan, thereby eliminating Lender’s status records and requirements for a transfer of the real property.

Seller and Buyer understand and agree that failure to notify or follow a Lender’s request may be considered a default under the terms of the loan and further, said Lender may have certain remedies available to it when its consent to a loan transfer is not obtained.

The undersigned acknowledge that, while not a complete list, the following are some of the possible rights, remedies and courses of actions available to the lender:

The loan balance, interest, penalties, etc., may become immediately due and payable in full.

The Lender may refuse to change any records into the Buyer’s name.

The Lender may refuse to accept any fire insurance policy or endorsement.

The impound account, any notifications regarding the impound account, loan coupons, annual statements, etc., may remain in the Seller’s name.

Buyer may not receive any notice of demand, declaration, action or default from the Lender.

The undersigned jointly and severally hereby indemnify and hold harmless the Company as Escrow Agent, Title Company and Title Insurer, their agents and employees from any loss claim or demand, including attorney’s fees and legal expenses incurred in connection with the assertion by any party of any claim or suit resulting from the lender’s declaration that any existing loan on the subject property is due and payable by reason of this transaction and the undersigned’s specific and absolute direction to Escrow Agent and Title Insurer to not notify the Lender of the transfer of the real property hereunder.

Seller:

____________________________________
___________________________________

Buyer:

____________________________________
___________________________________

The MERS 18-digit MIN must be visible on the Security Instrument.  Place the MIN to the right of the form title, but not within the top recording margin or on the right margin.





MERS as the Original Mortgagee/Beneficiary language.  See page 3 of this document to note further reference to MERS as Mortgagee/Beneficiary.





MERS noted as beneficiary in the transfer/due on sale clause.
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