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Situation:

Occasionally, we show a lien as an exception in an owner’s policy and omit it from the concurrent purchase-money lender’s policy. Normally, the lien is a tax or judgment lien and is omitted from the lender’s policy based on Civil Code Section 2898, which gives priority to purchase-money deeds of trust. Other times the validity of the lien is questionable and is omitted on the basis of an indemnity or a risk decision by the Chief Title Officer or Counsel.

Requirements:
Tax liens and judgment liens (except judgments in favor of the United States) which are not shown in Schedule B, Part I of a loan policy because of the purchase money nature of the insured loan, in reliance on an indemnity or pursuant to a risk decision, may, but do not need to be, shown in Schedule B, Part II. It is also not necessary to otherwise disclose that such a lien has been omitted. Other matters, such as liens that are subordinated pursuant to a subordination agreement, must be shown in Schedule B, Part II. Also, if a lender expresses a concern about this procedure, the lien should be shown in Schedule B, Part II.

Reason:
Trying to make some kind of disclosure about a lien we have already determined to be ineffective or in junior position usually confuses and delays a transaction at the last minute. A title policy should not be used as a credit report. It is a contract of indemnity and is not a representation that the risk insured against will not occur.

