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SUBJECT:
Indemnities for liens prior to full value sale transactions

Obtaining indemnities from other title companies is burdensome. There are times when doing so is critical, but very often this is simply a time-consuming endeavor where we are already convinced that a loan secured by a deed of trust was paid off. Our intent with the following procedure is to stop requesting title company indemnities when we reasonably believe a loan secured by a prior deed of trust (which will be referred to as the “prior TD”) was paid off.

You may eliminate a prior TD without obtaining an indemnity from the title company that issued subsequent insurance if the following requirements are met:

1. You are handling a sale or refinance transaction for property containing a single family residence, and

2. The prior TD precedes a sale:

a. the transfer was a full-value transfer, as indicated by the documentary transfer tax and/or other information, and

b. with a concurrent deed of trust in favor of a financial institution in an amount equal to at least 80 - 90% of the sale price (i.e. it must be a first deed of trust), and

c. which was insured by a title insurance company, and

3. The prior TD did not secure a construction loan, and

4. There is no other information indicating that the prior TD was not paid off.

Note: Such information may come directly from the parties to the escrow or from recorded documents such as an assignment, modification, notice of default, etc. pertaining to the prior TD.

5. This rule may also be applied to any prior monetary lien against the grantor in a full-value deed if all of the above requirements are met (except #3 which makes no sense for other kinds of liens). You must obtain an indemnity to eliminate an unreleased lien against the grantee since many title companies are not doing General Index runs on buyers.

This procedure does not apply to commercial property. If you believe a prior lien was paid off, but it does not fall within the above rules, you may refer the file to the Chief Title Officer for a determination on a case-by-case basis as to whether the requirement of an indemnity can be waived.
