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BANKRUPTCY SALES FREE AND CLEAR OF LIENS

I. We discussed this topic last year, but it bears repeating because this seems to be coming up more than usual. I also want to cover some new details.

II. The rules from the CLTA manual are attached. While all the requirements are important, the following are the most critical requirements for an order for a sale free and clear of liens:

1. Which specific liens are being eliminated?

We need to be able to record something that releases the lien. If the order is not specific enough, we can often record both the order and the motion papers.

2. Notice to creditors whose liens are being eliminated.

3. Never eliminate real property taxes.

4. Tax liens are next to impossible to eliminate. They almost always need to be paid.

5. Order is automatically stayed for 10 days under Bankruptcy Rule 6004(g).

6. Does the order make sense?

III. Does a Bankruptcy Court have jurisdiction to affect a lien in favor of a State or Municipality?

There are two cases that discuss Bankruptcy jurisdiction in light of States’ sovereign immunity. Note that a State waives its sovereign immunity if it submits to the jurisdiction of the Bankruptcy Court by submitting a claim. But what if the State does not appear in the Bankruptcy case? In re Ellett, 9th Circuit 7/16/01 held that a bankruptcy discharge cannot be enforced against a State in an adversary proceeding. This was the holding in In re Mitchell, 209 F.3d 1111 (9th Cir. 2000), based upon 11th Amendment immunity. HOWEVER, the discharge order is binding upon a State and, while the State is immune from suit in Federal Court, a State official is subject to suit in an adversary proceeding seeking to enjoin the official from violating the discharge order.

Consequently, we are faced with the strange concept that an order cannot be enforced against a State, but can be enforced against a State official. Orders purporting to affect liens in favor of a State or Municipality should be submitted to Underwriting Counsel.

IV. An order is VOID as to lienholders who do not receive proper notice.

A 1995 court case has been in my research folders, but I was recently referred to the case and realized that it was a Lawyers Title claim where we paid about $100,000 in loss, plus, I assume, exorbitant attorney’s fees.

In re Ex-Cel Concrete Company, 9th Cir. BAP (Ariz.), 1995, 178 B.R. 198

The court issued an order for a sale free of Citicorp’s deed of trust with payment to Citicorp of $100,000 less than the amount due on the deed of trust. Citicorp objected and claimed it did not receive notice of the hearing. In fact, notice was given, but it was given to a law firm that represented Citicorp in other matters, not in the pending bankruptcy case. The court held that without proper notice the order was VOID as to Citicorp.

CLTA Manual Rules for Orders Free and Clear of Liens

From Section 07:11(J)

I. Rules of Title Practice

Absent direction of Counsel, a policy shall not be written in reliance upon sale of property out of a bankruptcy estate free and clear of liens unless an examination of the court file of the case confirms compliance with all of the following:

(1) The real property sold was duly scheduled, and

(2) Due notice of sale given pursuant to Rule 6004, and

(3) Opportunity to object to the motion to sell free and clear of liens was provided pursuant to Rules 6004 and 9014 [consider appeal rights if objection to motion] and

(4) Any lien extinguished by sale was duly scheduled in the bankruptcy, and

(5) An order authorizing sale was entered containing all the following:

(a) A finding that due notice of proposed sale was given, and a finding that the court has jurisdiction of the matter, and

(b) A finding that a hearing has been duly had; or, in the alternative, that there was adequate opportunity for a hearing,

(c) A list of the specific liens to be divested by sale, together with an itemization of the amount each lien secures, and

(d) A finding that for each specific lien sold free and clear of the court specifies one of the five reasons for selling free and clear of a lien (or interest) set forth in Section 363(f):

(1) Applicable non-bankruptcy law permits sale of such property free and clear of liens, or

(2) The owner(s) of the lien(s) to be eliminated by sale consent(s); or

(3) The price at which such property is sold free and clear of lien(s) is greater than the aggregate value of all liens on such property, or

(4) The lien(s) is (are) in bona fide dispute, or,

(5) The owner(s) of the lien(s) could be compelled in a legal or equitable proceeding to accept a money satisfaction of the lien(s).

(e) A direction to transfer the divested liens to proceeds of sale, and

(7) A sale for a price in excess of the total of the liens divested by the sale, and

(8) No court order enjoining consummation of the sale was filed.

Additional LandAmerica Rules:

(9) No appeal was filed within the 10-day stay under Rule 6004(g), unless the order specifically states that the stay is waived.

(10) Underwriting Counsel approval is needed to eliminate State or municipality liens. (See In re Mitchell, 209 F.3d 1111 (2000) and In re Ellett, 9th Circuit (2001)).

