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INTRODUCTION TO


WETLANDS SERIES

Wetlands present extraordinary risk.  The Company’s underwriting rules are contained in Commonwealth’s Underwriting Bulletin 91-4 and Lawyers Title Pacific States Bulletin No. 66.  Some discussion is contained in Section 54 of the CLTA Manual.  Following is some background explaining wetlands problems generally.

Wetland problems are distinct from water rights concerns.  Water rights, whether appearing of record in conveyances, or not appearing of record at all, are excluded from coverage (CLTA policy form), or excepted from coverage (ALTA policy forms, see AL 12 and RE 4 code forms).  The practice is necessary because water rights are included with or appurtenant to fee title, but neither County Official Records nor title plant records contain adequate water rights information.  In spite of the distinction between Water Rights and Wetlands, the title examiner, when noting any recorded documents related to surface waters, must be alert to the possible need to add wetland exceptions.


Wetland Risk
Wetland boundaries are moving boundaries that make legal description and interpretation of descriptions difficult (Wattles, Writing Legal Descriptions, 6.1).  The State of California legally holds title to tidelands, lakebed and riverbed land, together with Swamp & Overflowed lands.  Adjoining states, particularly Arizona, have made sovereign claims to riverbeds currently located within California’s boundaries.

In addition to sovereign claim of ownership, the state (through Police Power) and the Federal government (through the Commerce Clause) both claim a servitude over navigable waters.  The term “navigable” is generously defined by statutes, regulations, and court decisions, extending jurisdiction “to the limit of inventive genius.”  (F.D.R. 7/1/39).

The public holds access rights over private lands to and from such waters (I Revised Ogden 13.27(3) ), and also holds recreation rights in the waters and the lands underlying them -- even where sovereign bed title may not exist.


Accretion
No examiner preparing a report or policy should ever attempt to include separate parcels of accreted land in the description, even though they may appear in recorded documents, or on the real property tax roll and on the County Assessor’s parcel maps.

Accretion is the gradual and imperceptible accumulation of land by natural action of river flow or ocean tide.  Compare with erosion (wearing away of land) and reliction (a retreat of the water).  Accretion is distinguished from a sudden drastic change in shore or bank, called avulsion.  The terms “accretion,” “erosion” and “reliction” indicate a natural change in boundary location.  Avulsion, however, causes no such change of boundary and neither does an artificial cut, dredge or change such as fill.

Where accretion is directly caused by human activity in the immediate vicinity of the accreted land and was not the result of activity that occurred long ago, the court will treat the accretion as “artificial,” and fix the actual boundary in its last natural position prior to the commencement of accretion (1995 Lovelace case).  The area below that boundary will remain in State ownership.

Even if the accretion is “natural,” the risk of claims from a lateral adjoining owner to ownership of a portion of the accretion must be considered, and an exchange of deeds is often required.


Legal Description
A properly written legal description of upland lying along a wetland area will contain language that conveys title all the way up to the wetland boundary, but no further.  Such language includes phrases such as to the river (lake or ocean) ... and along the river, etc., to the thread of the stream ... thence along the thread, etc.  Since the wetland boundary is legally subject to natural change, these phrases allow the description to accommodate such change.

Legal descriptions containing flat distance and bearing calls, without proper reference to the river, lake, etc. may describe more than the party owns, or may actually cut off a portion of the grantor’s ownership.  The title examiner must not react to such descriptions by changing the language for report or policy purposes, but the difficulties must be borne in mind in the course of examination and preparation of the report description, especially where subdivision work is contemplated.

Surveyors cannot locate most wetland boundaries with great precision due to the sinuosities of shore and bank, so a meander line is drawn, as closely as practicable to the wetland boundary.  This line is used by the government to calculate acreage limitations, and for other purposes, but a properly surveyed true meander line is not a boundary line.


Boundary Line Agreements
If the Company determines that wetland exceptions are appropriate but the customer objects to the exceptions, or to the specific language contained in a certain exception, Regional Underwriting Counsel advice must be sought.  The usual title insurance requirement for deletion of a wetland exception is for a Boundary Line Agreement supported by a court decree following an open trial.  See CLTA Wetlands Manual Section 3.


Generally
As demonstrated in the CLTA Wetlands Manual, wetlands problems are a combination of geography, title engineering, law, and the whim of public policy.  The deletion of any wetlands exception is approached with a great deal of care and research.  Regional Underwriting Counsel approval is required.  Following are some sources of information that will aid the examiner in making the necessary completed submittal.

1.
Hydrographic & Topographic Maps (current)

Contact:
United States Department of the Interior

United States Geological Survey

Publications Division

MS 306 Box 25286

Denver Federal Center

Denver, Colorado  80225

Telephone:
(303) 202-4700

Fax:

(303) 202-4693

2.
Hydrographic & Topographic Maps (from 1886) and

Fish & Wildlife Wetland Inventory Maps

Contact:
United States Department of the Interior

United States Geological Survey

National Cartographic Information Center

MS 507 National Center

Reston, Virginia  22092

Telephone:
(703) 860-6045

3.
Township Plats, Survey Field Notes

Contact:
United States Department of the Interior

Bureau of Land Management

Public Room

2135 Butano Drive



850 Harvard Way

Sacramento, CA 95825


Reno, NV 89502

Telephone:
(916) 979-2800

Telephone:
(702) 785-6400

Fax:

(916) 979-2807

Fax:

(702) 785-6606

222 North Central Avenue, Suite 101

Phoenix, AZ 85004-2203

Telephone:
(602) 417-9200

Fax:

(602) 417-9399



4.
Federal Permits, Licenses

Contact:
United States Department of Defense

Army Corps of Engineers

Sacramento Division/Civil Design Branch

1325 J Street

Sacramento, CA 95814-2922

Telephone:
(916) 557-6601

WL   1
Ocean Boundary
      .  Any adverse claim based upon the assertion that some portion of said land is tide or submerged lands, or has been created by artificial means or has accreted to such portion so created.

Reference:
CLTA I (A) (1)

WL   2
Tidal River or Slough
      .  Any adverse claim based upon the assertion that:

(a)
Some portion of said land is tide or submerged land, or has been created by artificial means or has accreted to such portion so created.

(b)
Some portion of said land has been brought within the boundaries thereof by an avulsive movement of the river or slough hereinafter mentioned or has been formed by accretion to any such portion.

River or Slough:

Reference:
CLTA I (B) (1), page 1

WL   3
River or Stream is County Boundary
      .  Any adverse claim that some portion of said land has not at any time been within the boundaries of the following state or county.

State or County:

Reference:
CLTA I (B), (C), (D), (E)

WL   4
Non-Tidal River
     .  Any adverse claim based upon the assertion that:

(a)
Said land or any part thereof is now or at any time has been below the highest of the high watermarks of the river hereinafter mentioned, in the event the boundary of said river has been artificially raised or is now or at any time has been below the high watermark, if said river is in its natural state.

(b)
Some portion of said land has been created by artificial means or has accreted to such portion so created.

(c)
Some portion of said land has been brought within the boundaries thereof by an avulsive movement of the river, or has been formed by accretion to any such portion.

Name of River:

Reference:
CLTA I (C) (1)

WL   5
Non-Navigable River
     .  Any adverse claim based upon the assertion that:

(a)
Some portion of said land has been created by artificial means or has accreted to such portion so created.

(c)
Some portion of said land has been brought within the boundaries thereof by an avulsive movement of the river or stream hereinafter mentioned, or has been formed by accretion to any such portion.

River or Stream:

Comment:
Use with WL 6.

Reference:
CLTA I (D) (1) (a) & (b)

WL   6
Non-Navigable River
     .  Rights and easements for navigation and fishery which may exist over that portion of said land lying beneath the waters of the river or stream above-mentioned.

Comment:
Use with WL 5.

Reference:
CLTA I (D) 2.

WL   7
Recreation Rights -- No Public Use Disclosed
     .  Any rights in favor of the public which may exist on said land if said land or portions thereof are or were at any time used by the public.

WL   8
Recreation Rights -- Public Use Disclosed
      .  Any rights, interests or claims which may exist or arise by reason of the following facts shown by an inspection of said land:

(a)
The fact that portions of said land are used by the public for beach and recreational purposes.

(b)
The fact that a road, walk, trail, path or other means as hereinafter identified extends over a portion of said land, and is used by the public for access to and from the adjoining body of water.

Known as:

Means of access:

Reference:
CLTA II (A) (2)

WL   9
Navigable Lake
     .  Any adverse claim based upon the assertion that:

(a)
Said land or any part thereof is now or at any time has been below the highest of the high watermarks of the lake hereinafter mentioned, in the even the boundary of said lake has been artificially raised or is now or at any time has been below the high watermark, if said lake is in its natural state.

(b)
Some portion of said land has been created by artificial means or has accreted to such portion so created.

(c)
Some portion of said land has been brought within the boundaries thereof by an avulsive movement of the lake, or has been formed by accretion to any such portion.

Name of Lake:

Comment:
Use with WL 6.

Reference:
CLTA III (A) (1)

WL   10
Non-Navigable Lake
     .  Rights and easements for navigation and fishery which may exist over that portion of said land lying beneath the waters of the lake hereinafter mentioned.

Name of Lake:

Comment:
Substantially the same as the WL 6 form.

Reference:
CLTA III (B) (1).

WL   11
Tideland Ownership
     .  Any adverse claim based upon the assertion that any portion of said land was not tideland subject to disposition by the State of California, or that any portion thereof has become submerged land by reason of erosion or has become upland by reason of accretion.

Comment:
Use with WL 12, below.

Reference:
CLTA VI (A).

WL   12
Commerce, Navigation and Fishery
     .  Rights and easements for commerce, navigation and fishery.

Comment:
Use with WL 11, above.

WL   13
Swamp & Overflowed Land Ownership
     .  Any adverse claim based upon the assertion that said land or any part thereof is now or at any time has been included within a navigable river, slough or other navigable body of water.

Reference:
CLTA VII.

WL   14
Non-Navigable Stream Not a Boundary
     .  Rights and easements for navigation and fishery which may exist over that portion of said land lying beneath the waters of the river or stream hereinafter mentioned.

River/Stream:

Reference:
CLTA III (B).

WL   15
State Legislative Grant Leasehold
     .
(A) Any adverse claim based upon the assertion that any portion of said land was not tide or submerged land subject to disposition by the State of California on the effective date of the legislative grant of such land to, or that any portion thereof has ceased to be tide or submerged land by natural causes and imperceptible degrees.

(B) Rights and easements for commerce, navigation and fishery.

(C) The conditions, restrictions and limitations and rights, powers duties and trust contained in the legislative grants, by the (city or county or other agency of)  


, by virtue of legislative grants from the State of California and such reversionary rights and other rights and interests, if any, as may be possessed by the State of California under the terms and provisions of said legislative grants, any amendments thereto and by law.

Reference:
CLTA V (C).
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