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ORDER

The Court has received Appellants’ Motion for Reconsideration.
After consideration by the entire Court,

IT IS ORDERED denying the Motion for Reconsideration.

IT IS FURTHER ORDERED that the opinion, filed on April 6, 2012,
is amended as follows:

On page 5, paragraph 6, fourth sentence, insert a period in
place of the comma after “liens” and delete the phrase “even though
the property owner ultimately redeemed all the liens.” A copy of the
corrected page is attached.

DATED this day of April, 2012.

A. JOHN PELANDER
Duty Justice
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II.

qa5 Equitable subrogation is “the substitution of another
person in the place of a creditor, so that the person in whose
favor it is exercised succeeds to the rights of the creditor in
relation to the debt.” Mosher v. Conway, 45 Ariz. 463, 468, 46
P.2d 110, 112 (1935). This equitable remedy 1s “designed to
avoid a person’s receiving an unearned windfall at the expense
of another.” Restatement (Third) of Property: Mortgages § 7.6
cmt. a (1997) (“Restatement”); see Mosher, 45 Ariz. at 468, 46
P.3d at 112 (noting that purpose of doctrine is to prevent
injustice). *The general rule is that a person having an
interest in property who pays off an encumbrance in order to
protect his interest is subrogated to the rights and limitations
of the person paid.” Id. at 472, 46 P.2d at 114; see also
Restatement § 7.6(a) (providing that “[olne who fully performs
an obligation of another, secured by a mortgage, becomes by
subrogation the owner of the obligation and the mortgage to the
extent necessary to prevent unjust enrichment”).

96 Mosher concerned ‘“paving liens” on residential lots
assessed for street improvements. Under the statutory scheme,
the city could auction 1liens for delinguent assessments to
private parties. If the property owner or a “party in interest”

did not redeem the lien within a year, the purchaser would



obtain the property free of encumbrances. 45 Ariz. at 465-67,
46 pP.2d at 111-12. In Mosher, one lot was subject to three
liens, which were sold separately. Applying equitable
subrogation, this Court held that the second purchaser was
subrogated to the positions of the first and third purchasers
when he redeemed their 1liens. The owner could not complain

about this result because it merely required her to pay one

person rather than another to release the liens. Id. at 471, 46
P.2d at 113.
qaQ7 Mosher said that “no general rule can be stated which

will afford a test [for equitable subrogation] in all cases.”
Id. at 468, 46 P.2d at 112. Instead, *“[w]lhether 1t 1is
applicable or not depends upon the particular facts and
circumstances of each case as it arises.” Id., 46 P.2d at 112.
Noting “the modern tendency” to extend the doctrine’s use, id.,
46 P.2d at 112, the Court also observed that
[A] mere volunteer, who has no rights to protect, may
not claim the right of subrogation, for one who,
having no interest to protect, without any legal or
moral obligation to pay, and without an agreement for
subrogation or an assignment of the debt, pays the
debt of another, is not entitled to subrogation, the
payment in his case absolutely extinguishing the debt.
Id. at 470, 46 P.2d at 113. The Court immediately added that
swhen one, to protect his own interest, pays a debt which he

honestly believes must be paid to accomplish that purpose,

he cannot be held to be a mere volunteer.” Id., 46 P.2d at 113.
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